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IN THE SUPREME COURT OF THE STATE OF IDAHO

GEORGE MARTIN and MARTIN CUSTOM
HOMES, LLC,
Plaintiff-Respondents,
V.
ED SMITH AND CAMAS COUNTY, IDAHO, by
And through the duly elected Board of
Commissioners in their official capacity,
KEN BACKSTROM, BILL DAVIS, and RON
CHAPMAN,

Defendants-Appellants,
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VOLUME #2
Appeal from the District Court of the 5 th Judicial District
of the State of Idaho, in and for the County of Camas
***************
HONORABLE ROBERT J. ELGEE, DISTRICT JUDGE
***************

CHRISTOPHER SIMMS
P.O. Box 1861
Hailey, ID. 83333

PAUL FmER
950 W. Bannock St., Suite 520
BOise, ID. 83702

Attorney for Respondents

Attorney for Appellants
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IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT OF THE
ST ATE OF IDAHO, IN AND FOR CAMAS COUNTY
GEORGE MARTIN and MARTIN CUSTOM) Case No.: CV-07-24
HOMES, L.L.C.,
)
)
Plaintiff,
)
)

vs.

)
)
ED SMITH and CAMAS COUNTY, IDAHO,)
by and through the duly elected Board of
)
Commissioners in their official capacity, KEN)
BACKSTROM, BILL DAVIS, and RON
)
CHAPMAN,
)

DECISION ON REQUIREMENTS OF A
"TRANSCRIBABLE VERBA TIM RECORD"
AND OTHER RECORDS FOR PURPOSES
OF A PRELIMINARY INJUNCTION

)

Defendant

)
)
)
)

PROCEDURAL HISTORY
This matter came on for hearing at the Camas County Courthouse on the 25th of
September, 2007, Christopher Simms, Ketchum, Idaho, appearing for and on behalf of
plaintiff, and Carl Withroe, Boise, Idaho appearing for and on behalf of Camas County.
The only issues for hearing on this date, based on prior agreements between counsel and
with the Court, were whether Camas County had maintained an adequate reviewable
record of administrative hearings as required by law. If not, the Court is to consider
whether an order should issue restraining or preliminarily enjoining defendant Camas
County from acting upon or processing land-use applications and/or rezoning property,
and/or approving subdivisions.
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The plaintiff, at the Court's direction, has reserved till later whether other
challenges and issues raised by plaintiff to the functioning and/or authority of the Camas
County Planning and Zoning Commission (e.g.-other LLUPA violations, conflicts of
interest, adequacy of notice, etc.) are valid. Evidence was submitted, and at the
conclusion of hearing, additional briefing was called for, to be completed by October 16,
2007. The briefs have been timely received by the Court, and the matter was taken under
advisement by the Court on October 16, 2007.
The Court reiterates statements in its decision of August 2007 that factual
determinations made in this decision and order are for purposes of a preliminary
injunction only. Pursuant to Rule 65(a) IRCP, evidence received upon this application for
a preliminary injunction becomes part of the record on the trial and need not be repeated
upon the trial. However, there may still be evidence the defendants seek to introduce
which alters or amends current findings or conclusions. Thus, no findings or conclusions
made in this order are final, and they may be modified, altered, or even reversed as the
case progresses and further evidence develops.

ISSUES PRESENTED
(1) Does the Idaho Administrative Procedure Act apply to Camas County
planning and zoning activity?
(2) Even if the AP A applies, do the actions of Camas County in
implementing a new Comprehensive Plan and a new zoning ordinance constitute
"legislative activity" which is not subject to judicial review?
(3) If the APA applies, and/or Camas County's activities are subject to
judicial review, has Camas County complied with legal requirements by
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maintaining a "transcribable verbatim record" (and other required records) during
the course of proceedings?

ANALYSIS AND CONCLUSIONS

Preliminarily, the Court must rule on the defendant's Motion to Strike the
Affidavit of George Martin filed after hearing. There is no provision for the filing of this
affidavit. The Court did not grant leave to submit additional evidence. Mr. Martin's
assertions in the affidavit were not and are not subject to cross-examination. The Motion
to Strike will be granted. The proferred evidence may certainly be the subject of later
hearings, but it comes too late to consider it as a part of this hearing.

Does the Idaho Administrative Procedure Act (AP A) apply to the Camas
County proceedings?
The APA, found at Title 67, Chapter 52 of the Idaho Code, has its own set of
notice, hearing, and record-keeping requirements, over and above those required by the
Local Land Use Planning Act, (I.C. 67-6501 et seq.) Camas County cites Gibson v. Ada
County Sheriff's Dep 't 139 Idaho 5, 7, 72 P.3 rd 845 (2003) for the proposition that local
governing boards are not "agencies" under the AP A , and hence the AP A does not apply
to them, unless a statute expressly makes provisions of the APA applicable to them.
Plaintiff Martin points to Urrutia v. Blaine County 134 Idaho 353, 2 P.3 rd 738 (2000).
Urritia is an appellate review of a zoning decision, and states flatly that the Idaho
Administrative Procedures Act (IDAPA) governs review of local administrative
decisions, and the Board (Blaine County's Board of Commissioners) is treated as an
administrative agency for purposes of judicial review. Urrutia cites Comer v. City of
Twin Falls, 130 Idaho 433, 942 P.2 nd 557 (1967) for authority, although there is a long
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line of Idaho cases since then that support this position. See, e.g. Price v. Payette County
Board o/Commissioners 131 Idaho 426, 958 p.2 l1d 583, (1998), Evans v. Teton County
139 Idaho 71, 73 P.3rd 84 (2003), Payette River Property Owners Ass 'n v. Board 0/
Commissioners

0/ Valley County 132 Idaho 551, 976 P.2 nd 477 (1999), and Cowan v.

Board o/Commissioners o/Fremont County 143 Idaho 501, 143 P.3 rd 1247 (2006).
Moreover, a statute does exist, in the LLUP A which expressly makes provisions of the
APA applicable to LLUPA. See Idaho Code 67-6521(1)(d). In fact, the proposition that
the AP A applies to county zoning decisions has been so well established it is difficult to
believe Camas County located the Gibson v. Ada County case without running across the
numerous other decisions in the land use area which support it. Counsel are reminded of
their ethical obligation to disclose controlling authority to the Court. In short, the Court
rejects the suggestion that the provisions oflDAPA do not apply to Camas County's land
use decisions.

Do the actions of Camas County, in amending their Comprehensive Plan and
adopting a new zoning ordinance, constitute "legislative activity" which is not
subject to judicial review?
Camas County contends that they met the LLUP A requirements for record
keeping, that LLUP A does not require local governing boards to maintain the sort of
record plaintiffs claim should be kept under IDAPA, and that, in any event, "legislative
activity" (as opposed to quasi-judicial activity) is immune from judicial review, citing
Burt v. City 0/ Idaho Falls 105 Idaho 65, 665 p.2 l1d 1075 (1983). They argue further that
the challenged activity of Camas County is not subject to the requirements of 67-6536
(maintain a transcribable verbatim record) because "no appeal is provided for". As noted
above, 67-6521(l)(d) provides for an appeal pursuant to the provisions of the APA
allowing judicial review. Thus. Camas County must provide a transcribable verbatim
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record as mandated by 67-6536 if the challenged actions of the County are "quasijudicial" as opposed to "legislative" in nature. Camas County correctly points to Cooper

v. Board of County Com 'rs ofAda County 101 Idaho 407, 614 P.2nd 947 (1980) as the
most definitive case on this point. Camas claims their activity (in amending the
Comprehensive Plan and adopting a new zoning ordinance) is legislative, because the
actions of Camas County, (even though Camas County may have changed the zoning in
large areas of Camas County through this activity), were not undertaken at the instance

or request of any specific landowner. This particular distinction sought by Camas County
does not appear to be supported by case authority. The origin of the zoning application
does not appear to be legally significant. This is as it should be. It matters not to one
whose property has been rezoned to their detriment whether the request came from a
particular landowner or the governing body. The distinguishing characteristics, rather,
between legislative and quasi-judicial activity are whether the action "produces a general
rule or policy which is applicable to an open class of individuals, interest, or situations, or
whether it entails the application of a general rule or policy to specific individuals,
interests, or situations. If the former determination is satisfied, there is legislative action;
if the latter determination is satisfied, the action is judicial." Cooper v. Board of Com 'rs

ofAda County 101 Idaho 407, 614 P.2 nd 947 (1980), quoting from Fasano v. Board of
County Com 'rs, 264 Or. 574, 504 P.2d 23, 26 (1973)
"Ordinances laying down general policies without regard to a specific piece of
property are usually an exercise of legislative authority ... On the other hand, a

determination whether the permissible use of a specific piece ofproperty should be
changed is usually an exercise ofjudicial authority ... " Jd. (emphasis added).
"Generally, when a municipal legislative body enacts a comprehensive plan and
zoning code it acts in a policy making capacity. But in amending a zoning code, or
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reclassifying land thereunder, the same body, in effect, makes an adjudication
between the rights sought by the proponents and those claimed by the opponents of
the zoning change. The parties whose interests are affected are readily identifiable."
Cooper, supra, quoting Fleming v. City o/Tacoma, 81 Wash. 2d 292,502 P.2d 327, 331
(1972) .

This Court concludes that the actions of Camas County in effecting a rezone of
large portions of the County by the adoption of a new zoning ordinance is quasi-judicial,
rather than legislative activity, and thus is not immune from judicial review. This
conclusion mandates a second conclusion: because the action of the county is "quasijudicial, and thus reviewable, "an appeal is provided for" under I.C. 67-6536, and thus a
"transcribable verbatim record" of certain proceedings is required by I.C. 67-6536.
Accordingly, the third issue referenced above (whether Camas County maintained such a
record) presents itself for determination.

Did Camas County maintain a transcribable verbatim record (or other
required records) during the course of proceedings?
There are several sub-issues that have been raised indirectly in the context of
exploring whether Camas County maintained a transcribable verbatim record, most of
them dealing with what records have, or have not, been maintained, and whether they
meet the legal requirements of the APA or LLUPA. These sub-issues, which have not
necessarily been put directly in issue by the procedural process that has been employed,
include whether the Camas Planning and Zoning Commission kept records of their
meetings, whether they made a recommendation to the Camas County Board of
Commissioners, whether they held public hearings before they did so, and whether the
Board of Commissioners issued findings of fact or conclusions of law after they amended
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the Comprehensive Plan, or the zoning ordinance under attack. In the context of some of
these sub-issues, it is entirely possible Camas County has maintained legally acceptable
records, or held appropriate public hearings, or issued findings and conclusions, and they
just have not been produced yet or are not before the Court. In this regard, the Court is
sensitive to Defendant's stated position that they have not known exactly what records
Plaintiff claims have not been maintained. As this is an application for a preliminary
injunction, and has been proceeding as Plaintiff raises issues in successive hearings, it is
entirely possible some of these records do exist in proper form, and will be produced in
due course. The Court does not intend to dwell extensively on these sub-issues, except to
the extent to note what is required, what will eventually have to be produced, and to what
extent these sub-issues impact the present issue (which has been squarely raised) as to
whether a transcribable verbatim record was kept at the necessary times.
First, it should be noted that whether activity of the Camas P&Z, or the Board of
Commissioners, for that matter, is legislative or quasi-judicial does not exempt them
from statutory requirements imposed by LLUP A. For example, prior to recommending a
Comprehensive Plan, or an amendment or repeal of a Comp Plan, (which all might be
purely legislative activity) the P&Z Commission must conduct at least one public hearing
in which interested people shall have an opportunity to be heard. I.C 67-6509. Notice of
that meeting must be published along with "a summary of the plan to be discussed".
Notice of intent to repeal or amend the plan must be sent to "all political subdivisions
providing services" at least 15 days prior to the public hearing. 67-6509. If the governing
board (Bd. Of Commissioners) will be conducting a subsequent public hearing, notice of

the planning and zoning commission recommendation shall be included in the notice of
hearing provided by the governing board.

I.e.

67-6509(a). It provides further: "A

record of the hearings, findings made, and actions taken by the commission shall be
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maintained by the city or county." These statutory mandates for recordkeeping at the

P&Z level may not be dispensed with. If challenged, the County has to have an adequate
record that at least details when and where and how each of these things occurred.
Moreover, the Court presumes, without deciding, that pursuant to the provisions of the
Administrative Procedures Act, section 67-5249, actions at the P&Z level might
constitute virtually the entire record subject to appeal. This could occur, for example,
even if the actions of the P&Z are deemed entirely "legislative" proceedings in
considering a Comp Plan amendment, (e.g.-if challenged in a declaratory judgment), for
it is possible no further "agency" action under the APA occurs at the Board of
Commissioner level; that is, the Board might not conduct further hearings under 676509(a), and simply adopt the P&Z recommendations, and thus virtually the entire
"agency record" required by 67-5249 might consist of what occurred at the P&Z level.
In other cases, where the Board of Commissioners hears evidence or testimony or
makes a final decision that is subject to appeal (e.g.-approval or denial of a subdivision) it
might not be necessary for the P&Z to maintain certain records or make certain findings.
See Cowan v. Bd o/Com 'rs of Fremont County 143 Idaho 501, 148 P yd 1247 (2006)
(I.e. 67-6535(b) does not apply to decisions of the P&Z because P&Z lacks the authority

to finally approve or deny an application under 67-6504). The long and short of it is that
the P&Z runs the risk projects may be challenged successfully if adequate records are not
kept, and the determination that records are inadequate might not come until much later.
Applying these factors to the case at bar suggests that, as it appears the Comp
Plan was amended, and the Camas P&Z Commission undertook and commenced work in
this area at the instigation of the Board of Commissioners, there should exist, at a
minimum, records of at least one public hearing held at the P&Z level, the findings
made by the P&Z, the actions taken by the P&Z, and the recommendation made to the

Board of Commissioners should be included in the notice ofpublic hearing sent out by
the Board of Commissioners. Finally, once the Board acted upon the Comp Plan and

amended the zoning ordinance, written findings of fact and conclusions of law are
required. "I.C. 67-6535 governs the issuance of findings of fact or conclusions of law
relevant to a local land use agency's approval or denial of a land use application.
Approval or denial of a land use application must be in writing explaining the relevant
criteria and standards, the relevant contested facts, and the rationale for the decision
based on the applicable provisions of the comprehensive plan and relevant ordinances."
Evans v. Teton County 1339 Idaho 71, 73 P.3d 84 (2003). The record in this case, thus

far, would not appear to contain all these items.
Those are the sub-issues. Of more immediate significance, however, are dual
requirements under 67-6509(b) and 67-6536. Pursuant to the former section, the
"governing board shall not hold a public hearing, give notice of a proposed hearing, nor
take action upon the plan, amendments, or repeal until recommendations have been
receivedfrom the commission". Pursuant to 67-6536, a transcribable verbatim record

must be kept of all public hearings "during which the commission or governing board
deliberates toward a decision after compilation of the record." In the present case,
there is no record of any kind identifYing when the P&Z recommendation to amend the
Comp Plan was sent to or received by the Board of Commissioners, or what it contained.

Thus it becomes impossible to tell whether the governing board took action before the
recommendations were received from the P&Z commission, or whether the Board
deliberated toward a decision "after compilation of the record". As the evidence bears
out, it appears they did one or the other, without a "transcribable verbatim record"; there
are many meetings of the Board that simply were not recorded. If they had been, at least
the parties (and the Court) could tell whether discussions took place that violated one

statute or the other. Without any record that is verbatim, and can be transcribed, no one,
least of all the Court, can be assured of what conversations took place. The absence of a
transcribable verbatim record of zoning or land use proceedings may result in a violation
of a party's right to procedural due process. Rural Kootenai Organization v. Board of
Commissioners 133 Idaho 833,993 P. 2nd 596, (1999). Furthermore, it is not possible at
this point for persons present to present, by affidavit or testimony, their recollections of
what was, or was not discussed, for the purpose of attempting to have the Court conclude
no statutes were violated. To allow such testimony to stand in place of a verbatim record
would nullify the very reason a verbatim record is required. Finally, in this case, even
without such an offer of proof, the evidence presented thus far leads the Court to the
conclusion that deliberations took place between the Commissioners, whether the
recommendations had been received or not, which violated the statutory provisions. That
is, if the recommendation had been received from P&Z, the evidence from the available
minute entries suggests the Board was deliberating after compilation of the record,
violating 65-6536. If the recommendations had not been received, the Board appears to
have taken "action upon the plan" before it was received; or, at the very least, (because
no tapes were made), it is not possible to tell the Board did not take action. These
observations are directed at some of the proceedings before the Board that arguably
involved the Comp Plan, but it is impossible to tell, without a verbatim record, whether
the Board was considering matters in the record already compiled, that related to
amendment of the zoning ordinance as well. A review of the evidence supports findings
that these things occurred.
The Court finds from the evidence thus far that members of the P&Z undertook,
after request from the Board of Commissioners, to amend the Comp Plan. It is not clear
from the testimony that the P&Z did contact other agencies as required by
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I.e. 67-6509,

or even that P&Z held the public hearing required. Perhaps they did. There is no record
thus far of any written recommendationfi'om the P&Z to amend the Comp Plan, nor is
there any record ojjindings made by the P&Z Commission.

I.e.

67-6509(a).

Exhibit 9 from the hearing is the minutes of the Board of Commissioners meeting
of November 14,2005. This meeting was not recorded, or no verbatim record exists. It is
clear from the minutes the Board heard a request of George Barber to rezone 198 acres
in Camas County. This process violates the requirement of a verbatim transcribable
record, as the Board is hearing from an applicant regarding a pending application. While
this action has not been attacked, it demonstrates clearly the Board is operating without a
verbatim record on a matter where one is required, in violation of I.C 67-6536.
On February 13,2006, (Exhibit 10), the Board was addressed by Earl Wilson
regarding P&Z matters. "He also showed the Board the latest version of P&Z new
proposed zoning map." There is no tape of this meeting. Has the Board received a written
recommendation from P&Z at this point regarding amending the Comp Plan? No one
knows. Thus, in conversations with Earl Wilson, is the Board "taking action on a plan"
before it is received, or is it "deliberating after compilation of the record"? No one knows
or can say. No verbatim record was kept.
The same problem is evident on Exhibit 11. No record was made of the March 13,
2006 meeting, or at least no tapes exist. Two people appeared at a "public hearing"
before the Board to request a rezone. "The Board worked on Planning and Zoning
matters."
By April 13,2006, it appears the Board has received a proposal to amend the
Zoning Ordinance. See Exhibit 12 page 2. Thus proceedings after this date appear to be
"deliberations after compilations of the record" which would require a transcribable
verbatim record. There are no tapes of this meeting. Exhibit 15, page 2, contain the
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minutes of the June 26, 2006 meeting of the Board of Commissioners. There is no tape of
this meeting. The minutes recite: "Earl Wilson met with the Board and discussed

possible changes to the Zoning Ordinance regarding CUP's and Variances." The only
conclusion the Court can draw from this evidence is that the Board has the proposed
ordinance before it and is discussing proposed changes to it. These would appear to be
"deliberations after compilation of the record"; a transcribable record was required and
there is none.
On July 10, 2006, (Ex 16, pg. 2) the Board discussed possible amendments to
Ordinance #11 and voted to send it to the P&Z for a public hearing. The same problems
exist, but there is no tape of the meeting. At the meeting on Aug 14,2006, (Ex 17, pg.
2), it appears from the minutes the Board deliberated changes to the Comp Plan, and
determined to pass those along to the P&Z Commission. Without a record, one cannot tell
what type of deliberations these are, or what evidence, if any has been considered.
Pursuant to 67-5249(2)(f)and (g)ofthe APA, the agency record should consist of "staff
memoranda or data submitted" and any "preliminary order". The only record the Court
has is 3 lines from the minutes.
No tape exists of the Sept 26, 2007 meeting. At least 2 matters are of concern at
that meeting. Apparently the Board passed a final approval of a subdivision, and clearly
"deliberated" in doing so (see page 2 of Exhibit 18). A commissioner recused himself
from this proceeding, as it was apparently it was his cluster subdivision under review.
Again, although this particular activity (passing upon this particular subdivision) is not
being challenged on the merits, it did require a verbatim record. Conflicts of interest will
be explored in further proceedings. Of further concern is the mention in the minutes that
Suzi Bingham "met with the Board regarding Planning and Zoning matters." Regarding
what? The minutes continue that "the Board needed to decide what the definition of an
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existing parcel meant." Why? Is this in regard to a particular pending application?
Amending the Zoning Ordinance under attack, or some other? Review of a P &Z
recommendation? Amendment to the Comp Plan? Maybe this required a verbatim
record, maybe it did not, but without one to review, and in view of other meetings,
including this one, where a record clearly should have been kept and was not, the County
certainly is not entitled to the benefit of any doubt that might exist.
Exhibit 20, page 2 are the minutes of the Board's meeting on November 28,2006.
They reflect "The Board continued discussing the proposed new Zoning Ordinance."
There is no tape of this meeting. This would appear to be after recommendation or
referral of this ordinance from P&Z; otherwise, there is no explanation as to how or why
the Board has this before them for any type of consideration at all. The Court cannot
escape the conclusion that this is "deliberating toward a decision after compilation of the
record", without a verbatim record, in violation ofI.C. 67-6536. Even if the decision
made at a meeting is only to determine to go forward to public hearing, or to make
changes in proposed language, or on a zoning map, that would likely constitute
"deliberating toward a decision". (see 67-2341(2) for a definition of "deliberation" as
used in the open meetings law). From the record before the Court, no one can tell what
was discussed, what evidence, if any was received from staff or others, whether the
Board considered proposed zoning maps, whether amendments to zoning particular
parcels or areas was discussed, or whether proposed amendments to the Comp Plan found
their way into these discussions.
The same defects are present from the meeting held December 11, 2006. Once
again, there is no tape. The Board "reviewed the Subdivision Ordinance and proposed
changes". The Board "Discussed the Camas County Zoning Ordinance." "The Board
discussed the City Area of Impact." They also decided, apparently, to have Ken "meet
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with the attorney to make the recommended revisions and fonvard on to the Planning and
Zoning Commission." What are these recommended revisions? Are they amendments to
the actual zoning? Are they amendments to definitions? Do they favor particular
individuals? One cannot tell.
Although there is a tape of the December 26, 2007 meeting, it is clear by then the
Board has received "the P&Z map". Was that map discussed at prior meetings? When
was it received by the Board? The record yields no answer.
On Jan 8,2007, and again on Jan 16,2007, the Board again "reviewed the
proposed Zoning and Land Use Map." and on Jan 16 they also discussed the proposed
Zoning Ordinance and Subdivision Ordinance. There is no tape of either meeting. See Ex
24,25, and 29. On Jan 22, 2007, the Board met with Dwight Butlin, the Planning and
Zoning Commissioner from Camas County. There is no tape of this meeting. The Board
reviewed the Subdivision Ordinance ... and apparently discussed with Butlin changes
made to the ordinance and wording from a "Technical Review Committee". What was
that? Were there recommendations or proposals that came from them? If so, there is no
record of what was reviewed. According to the AP A, staff data or memoranda should
be maintained and preserved. They met again on February 20,2007 and reviewed the
proposed Zoning Ordinance, Subdivision Ordinance, Comp Plan Map and Zoning Map
that "will be used at the Public Hearing on March 14,2007." (see Ex 27, pg. 2)
The last meetings directed toward this issue were held on March 26,27, and 29.
Tapes do exist of these meetings. They were not admitted into evidence, however, and
what they contain is unknown to the Court. They do, presumably constitute a record as
required by I.C. 67-6536. Apparently, the Zoning Ordinance was passed at this time, and
the Zoning Map was approved, along with amendments to the Comp Plan. Although
invited by the Court to submit whatever evidence they felt might be relevant on these

points, Camas County has not submitted any. To the Court's knowledge, there are no
\\Titten findings of fact, conclusions of law, or record setting forth the relevant criteria
and standards, what evidence the Board relied on, and their rationale, if any, for decisions
reached. To an outsider, all of this looks as if the Board of Commissioners has gathered
the data, deliberated along the way, consulted with their P&Z Commissioner, and made
changes and revisions to the proposed Comp Plan, Zoning Ordinance, and Zoning Map,
all without a record. Then. once everything had been decided, they held a public hearing,
on the record. After that, they passed amendments to the Comp Plan and the Zoning
Ordinance. It is not these March 26,27, and 29 hearings that concern the Court; it is the
failure to record and preserve what appear to be deliberations "after compilation of the
record" or "taking action upon the plan" prior to receipt of a recommendation from P&Z,
that occurred at other times and meetings before the Board took final action in the March
hearings.
It is clear the Board considered the Comp Plan and the proposed amendment to

the zoning ordinance together. These procedures can be done in tandem. See Price v.

Payette County Bd. O/County Com'rs, 131 Idaho 426, 958 P.2d 583, (1998). However,
it is not clear that the Board entered written findings and conclusions as required by

I.e.

67-6535; perhaps they did and they are not yet in evidence. If they did not, a fatal flaw
likely exists which will require the Court, eventually, to vacate the actions of the Board
and remand for further proceedings. See Price v. Payette County, supra.

CONCLUSIONS
For the foregoing reasons, this Court concludes Camas County has not met the
requirements of Idaho Code 67-6536 by keeping a transcribable verbatim record in
matters during which the governing board was deliberating toward a decision after
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compilation of the record. and for which an appeal is provided-amendment

(~llhe

zoning

ordinance. This has been the primary thrust of the hearing conducted thus far on this

issue. This conclusion is not likely to change upon trial or further hearing, as this
particular challenge (absence of a verbatim record) has been raised directly, and the
evidence has come from the testimony and records of the county employees charged with
maintaining these records. Proceedings thus far have been consolidated with the trial of
the action on the merits pursuant to Rule 65(a)(2).
There are other challenges (called "sub-issues" above) which, as noted, have been
raised indirectly, but are before the Court; evidence must be produced directly upon these
points at some stage of the proceedings. These sub-issues deal primarily with the
existence of records aside from a transcribable verbatim record. As further noted, these
records might exist, but have just not yet been produced. The Court is not determining
which party has the burden of proving the existence or non-existence of these records;
however, their absence, or lack of production will undoubtedly work against Camas
County, as the Court is attempting to delineate at least some of the records that must exist
to survive Plaintiffs challenges. As noted, these include a record that P&Z conducted a
duly noticed public hearing prior to recommending an amendment of the Comp Plan per
67-6509, a record that a proper notice was given and published, along with a summary of
the plan to be discussed per 67-6509, and a record that political subdivisions were duly
noticed. As the governing board did apparently hold the subsequent public hearing, rather
than the P&Z, the written recommendation from the Camas P&Z to amend the Comp
Plan had to be included in the notice of hearing provided by the governing board under

I.e. 67-6509(a).

A record of the hearings, findings made, and actions taken by the

commission should also exist. These are records that should exist tojUSlijj; the County's
amendment to the Comp Plan. The Court has already concluded that these proceedings
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to amend the Comp Plan are likely legislative. and, not being subject to direct appeal, do
not carry with them the requirements that each proceeding have a transcribable verbatim
record as otherwise required by 67-6536.
When the Board acted upon the Comp Plan (which apparently occurred on March
26,27, and 29). a verbatim record was apparently made. It remains to be seen whether this
record is adequate or what it contains. The Court cannot find at this point whether the
amendments to the Comp Plan were done properly or not. The record of these hearings
on March 26,27, and 29 must eventually show, however, that the Board considered the
Comp Plan and the amendment to the zoning ordinance in the proper sequence. See Price
v. Payette County Board a/County Com 'rs 131 Idaho 426 at 430.
Finally, there is no record demonstrating when, or if, the P&Z recommendations
regarding the Comp Plan changes, or any amendments to the zoning ordinance, actually
came into the hands of the Board. More importantly, there is no record thus far of any
findings of fact, or conclusions of law indicating what action the Board took, or why,
after the March 2007 hearings.
Absence of any or all of the records referred to above could be fatal to the Comp
Plan or the Zoning Ordinance or the Zoning Map amended during or after the March
2007 hearings. The Court is not making any determinations yet in that regard. The Court
is able at this time to conclude that, as regards the zoning ordinance amendment, the
failure to have and maintain a transcribable verbatim record is a violation of Idaho Code
67-6536. Thus, pursuant to the provisions ofIdaho Code 67-5279, the agency action
adopting and amending at least the Zoning Ordinance (and, if a result of the zoning
ordinance amendments, the Zoning Map as well) has been made upon unlawful
procedure and/or in violation of statutory provisions. The Court further concludes that on
the basis of the record thus far, substantial rights of the Plaintiff have been prejudiced.

Camas County argues strenuously that Plaintiff has not suffered irreparable harm,
and thus should not be entitled to an injunction. If the evidence was closed, Plaintiff
would be entitled to an order vacating the zoning ordinance amendment, and likely the
zoning map as well, and remanding proceedings back to the Board of Commissioners of
Camas County. See Price v. Payette County Board o.rCounty Com 'rs 131 Idaho at 430.
As noted above, the evidence as to what "verbatim" records exist has come from Camas
County's own employees, and is not likely to change.
Previously, the Court declined to enter either a temporary restraining order or a
preliminary injunction. (See Decision on Status of Camas County Planning and Zoning
Commission For Purposes of a Preliminary Injunction, dated Aug 9,2007). At least part
of the reason was that the relief Plaintiff was requesting at that point was an injunction
stopping Camas County from processing applications under the new zoning ordinance
#147, although Plaintiff had no objection to the County processing applications under an
older existing ordinance. The Court could not conclude that irreparable harm existed in
one case but not the other, as Plaintiff's primary complaint was a generalized assertion he
would suffer from increased competition. A review of that decision indicates another
other important observation: the Court's notation that, if it could conclude Camas County
was not operating in a legal fashion in any respect in making land use decisions, the
Court might well issue a preliminary injunction, not necessarily because there was
particular harm being caused to Plaintiff, but because there would be great and
irreparable injury being caused to all the citizens of Camas County.
Since this last decision, the Court has also determined what the appropriate
remedy is if particular actions of the County are legally defective. It is not appropriate for
the Court to determine, even in the long run, and particularly for purposes of a
preliminary injunction, that Camas County may not process applications under one
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ordinance, but may under another, or that an agency may not proceed to review
applications or grant permits if their process has been defective. Rather, if there have
been defects in the proceedings, the only appropriate remedy under the Price case is to
vacate the specific activity in question and remand proceedings to the appropriate agency.
Thus, in determining whether injunctive relief should issue, the major question becomes
whether the Court will ultimately arrive there. The Court is keenly aware of the standards
involved. While legislative actions by counties are subject to collateral actions such as
declaratory judgments, they cannot be attacked by a petition for judicial review. Cowan v.

Board of Com 'rs of Fremont County 143 Idaho 501, 148 P.3d 1247 (2006) A
preliminary mandatory injunction is granted only in extreme cases where the right is very
clear and it appears that irreparable injury will flow from its refusal. Evans v. District

Court of the Fifth Judicial District 47 Idaho 267, 270, 275 P. 99, 100 (1929). The
substantial likelihood of success necessary to demonstrate that a party is entitled to
injunctive relief cannot exist where complex issues of law or fact exist which are not free
from doubt. Harris v. Cassia County 106 Idaho 513, 518, 681 P.2d 988,994 (1984).
The Court has now conducted a lengthy examination of the record keeping
leading to the enactment of the Zoning Ordinance, which is subject to judicial review. It
remains an open question whether a party is entitled to injunctive relief under a
declaratory judgment action. The Court is further satisfied that Plaintiff has now
demonstrated its entitlement to a preliminary injunction with regards, at least to the
Zoning Ordinance, (and presumably the Zoning Map) amended on or after the March
2007 hearings. The Court further finds, at this point, the right is clear, and that once
Camas County proceeds under the Zoning Ordinance the harm will be irreparable. and
cannot be undone.

{~l
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NOW, THEREFORE, THE COURT HEREBY ORDERS, AND THIS
DOES ORDER, Camas County is hereby enjoined, restrained, and prohibited, until
further order of the COUli, from proceeding under the zoning ordinance amended in
March of 2007 and the related zoning map if the zoning map purportedly effected any
sort of change in existing zoning.
Pursuant to the provisions of Rule 65( c), no bond shall be required. This order is
not a final order pursuant to Rule 54(b) and is subject to modification or revision at any
time.

IT IS SO ORDERED.

DA TED this

~

day of December, 2007.

Robert J. Elgee, District Judge
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CONTEMPT OF COURT FOR VIOLATION OF PRELIMINARY INJUCTION

l7

Comes now Plaintiff, through counsel, pursuant to I.R.C.P. 75, and files this, his
Motion to Hold Camas County Defendants in Contempt of Court for ongoing violations
of Preliminary Injunction and in support thereof states as follows:
1. On or about December 28, 2007 this Honorable Court issued a Preliminary
Injunction against Defendant, Camas County, restraining it from " ... proceeding under the
zoning ordinance amended in March of 2007 and the related zoning map ... "
2. The Camas County Defendants have actual knowledge of the Court's Order of
Preliminarily Injunction, supported by the following underlying facts,
a. Said Preliminary Injunction Plaintiff contains a Certificate of Mailing,
sworn by Bobbie D. Walton, Deputy Clerk, verifying that a copy of same
was mailed, U.S. Mail, postage paid, to Stephanie Bonney, Moore, Smith,
Buxton & Turke, attorneys of record related to the instant ongoing
litigation.
b. Defendant Camas County, in addition to the hard copy served via US Mail
also received a copy of said Court Order by email, according to my review
of the digital record, from the Court to Carl Withroe, of Moore, Smith,
Buxton & Turke, Defendants' attorneys of record.
c. On or about January 11, 2008 Defendants' attorneys of record filed a
Motion for Permission to Appeal Interlocutory Order seeking to challenge
said Preliminary Injunction in the Idaho Supreme Court, a copy of which I
have reviewed.
3. On or about January 16, 2008 it came to Plaintiff's attention that the Camas
County Defendants' intended to violate, and were in fact in violation of, said Court Order
PLAINTIFF'S MOTION TO HOLD CAMAS COUNTY DEFENDANTS IN
CONTEMPT OF COURT FOR VIOLATION OF PRELIMINARY INJUCTION
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of Preliminary Injunction by continuing to proceed under the zoning ordinance amended
in March of 2007.
4. The Camas Courier, the regular news periodical, and official legal newspaper for
Camas County, in its January 16, 2008 publication, page eight (8), contains three (3)
separate legal notices of public hearings, all based upon the Camas County Zoning
Ordinance and each a separate contemptuous act of the Camas County Defendants. (A
copy of page eight (8) of said publication attached hereto for judicial notice of the court)
a. One of said applications, according to the published notice seeks
" ... variance to split 40 acres, one time in order to be in conformance with

the zoning ordinance." (emphasis added)
b. One of said applications seeks" ... a variance, on approximately 40 acres,
for a building permit. The cu"ent Camas County Zoning Ordinance

does not allow for a building permit on a 40 acre parcel." (emphasis
added)
c. One of said applications seeks " ... a rezone of 80 acres from Agriculture to
Agricultural Transition." (emphasis added)
5. Plaintiff has incurred attorney fees in pursuing this motion to enforce the Court's
Order and is statutorily entitled to have said attorney fees and costs paid by the Defendant
Camas County pursuant to Rule 75(m) and Idaho Code Section 7-610.
WHEREFORE, Plaintiff requests this Honorable Court to impose a criminal
contempt citation against Defendant Camas County in the amount of Five Thousand
Dollars ($5,000), for each of the three (3) acts of contempt above cited, a civil contempt
citation against each County Commissioner of imprisonment until and unless the
PLAINTIFF'S MOTION TO HOLD CAMAS COUNTY DEFENDANTS IN
CONTEMPT OF COURT FOR VIOLA nON OF PRELIMINARY INJUCTION
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Defendant's purge themselves of contempt by ceasing proceedings under the Zoning
Ordinance until further order the court and in addition to order attorney's fees in an
amount reasonably calculated to reimburse Plaintiff for time expended by counsel.

CHRISTOPHER P. SIMMS
ATTOREY FOR PLAINTIFF

Christopher P. lmms
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PRELIMINARY INJUCTION by delivering same, via facsimile to Phillip J. Collaer,
Attorney for Defendant Ed Smith, 250 South Fifth Street, Ste. 700, P.O. Box 7426,
Boise Idaho 83707-7426, facsimile number 208 344 5810, and Stephanie J. Bonney
and Carl Withroe, Attorneys for Camas County Defendants 950 W. Bannock St., Ste
520, Boise, Idaho 83702, facsimile number 208331 1202.
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MEMORANDUM IN OPPOSITION TO
PLAINTIFFS' MOTION TO HOLD
CAMAS COUNTY DEFENDANTS IN
CONTEMPT OF COURT FOR
VIOLATION OF
PRELIMINARY INJUNCTION

)

Defendants.

)

COME NOW Camas County, Idaho (the County), by and through its duly elected board
of county commissioners, Ken Backstrom, Bill Davis, and Ron Chapman (the Individual
Commissioners), and Ed Smith, in his capacity as a member of the Camas County Planning and
Zoning Commission, (collectively, County Defendants), by and through their attorneys of record,
MEMORANDUM IN OPPOSITION TO PLAINTIFFS' MOTION TO HOLD CAMAS
COUNTY DEFENDANTS IN CONTEMPT OF COURT FOR VIOLATION OF
PRELlMINAR Y INJUNCTION -- 1

lffjUU;S/Oll

Moore Smith Buxton & Turcke, Chartered, and submit this Memorandum in Opposition to
Plaintiffs' Motion to Hold Camas County Defendants in Contempt of Court for Violation of
Preliminary Injunction.

I.
INTRODUCTION

On January 22, 2008, Mr. Martin filed a Motion to Hold Camas County Defendants in
Contempt of Court for Violation of the Preliminary Injunction issued by this Court enjoining the
County from applying the 2007 zoning ordinance and zoning map to County land use actions.
The Motion is based on nothing more than a review of public hearing notices by George Martin.
Regardless, Mr. Martin requests that the Court fine Camas County $15,000.00 and imprison each
of the County Commissioners. Further, the Motion was apparently not signed by Mr.
Christopher Simms, but appears to contain a forged signature that was signed by someone with
the initials of "1m."
II.
ARGUMENT

On December 28, 2007, this Court issued a preliminary injunction which prohibits Camas
County from proceeding under the 2007 Zoning Ordinance and 2007 Zoning Map. Accordingly,
the County is processing all land use applications under the pre-2007 Zoning Ordinance and the
pre-200? Zoning Map.'
On January 16,2008, the County published notices in the Camas Courier for public
hearings on various applications. The notices reference that applications must conform with the

I

BOlliey Affidavit ~6. ~7.
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current zoning ordinance, which, per the preliminary injunction, is the pre-2007 zoning
ordinance.
Despite the lack of any language in the public hearing notices which reference the
application of the 2007 zoning ordinance and/or 2007 zoning map and the lack of any supporting
evidence, Mr. Martin has alleged that the hearing notices provide evidence that the County is
violating the Court's preliminary injunction. Mr. Martin has filed a Motion to hold Camas
County in contempt of court and asks this Court to fine the County $15,000 and imprison the
County Commissioners.
LR.C.P. 75(c) provides that nonsummary contempt proceedings can be initiated by a
motion and affidavit. The affidavit must allege the specific facts constituting the alleged
contempt? Mr. Martin's affidavit does nothing more than recite hearing notices that appeared in
the Camas Courier regarding public hearings on land use applications. 3 These hearing notices
provide no evidence that the County is processing applications pursuant to the 2007 zoning
ordinance and 2007 zoning map in violation of this Court's order.
Instead, a review of the hearing notices themselves shows that the County is applying the
pre-2007 zoning ordinance and zoning map. For example, the rezone of property from an
Agricultural zone to an Agricultural Transition zone can only take place pursuant to the pre-2007
zoning ordinance.

4

The 2007 zoning ordinance specifically states the Agricultural Transition

zone will no longer be used. 5
Accordingly, Mr. Martin has presented no evidence that the County is violating the
Court's preliminary injunction. More importantly, the County is not violating the Court's

LR.C.P. 75(c)(3).
, Martin Affidavit, ~5.
4 Bonney Affidavit ~8.
5 I d.
2
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preliminary injunction. The County is not processing any land use applications under the 2007
zoning ordinance and the 2007 map. It will not process any land use applications pursuant to
tht'Se ordinances until the preliminary injunction is lifted. 6

It appears that the Motion is merely intended to harass the County and cause the County
to incur needless attorney fees. Thus, the County requests that the Court award it attorney fees
for defending against a Motion that has no basis in law or fact. 7
Even more disturbing than the baseless allegations against the County, is the Rule 11
violation evidenced by the Motion. I.R.C.P. 11 (a)(1) requires that every motion of a party
represented by an attorney be signed by at least one licensed attorney. The signature of the
attorney constitutes that the attorney read the motion and made a reasonable pre-filing inquiry
that the Motion is well-grounded in fact and is warranted by existing law. 8
The signature on the Motion and the Notice of Hearing bears the name "Christopher
Simms" but does not appear to be the signature of Mr. Martin's attorney, Christopher Simms. It
does not match the signature of other pleadings filed by Mr. Simms and the words "by 1m"
appear after the signature, indicating someone else signed Mr. Simms' name. There is no
provision in either LR.C.P. 11 or Idaho law that allows a person to forge another's signature by
merely placing the forger's initials next to the forgery. Additionally, Rule 11 does not provide
an exception in which a client or a non-attorney member of an attorney's legal staff can sign
legal pJeadings on the attorney's behalf. The attorney has an affirmative duty to perform a pretiling inquiry and the attorney's signature is a certification that such an inquiry was performed.
If indeed Mr. Simms did not sign the Motion to Hold Camas County in Contempt or the
Notice of Hearing, it is clearly a prima facie I.R.C.P. Rule 11(a)(I) violation. If the Court tlnds
(, Bonney Affidavit ~7.
7 Bonney Affidavit ~9.
g Landvik ex reL Landvik v. Herbert, 130 Idaho 54, 936 P.2d 697 (Ct. App. \989).
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that the Motion was not signed by a licensed attorney or that the Motion was not well grounded
in fact and warranted by existing law, the County requests that a Rule 11 sanction be levied
against the Plaintiffs.
III.
CONCLUSION
Camas County respectfully requests that the Court dismiss the Motion to hold Camas
County in contempt and award attorney fees to the County pursuant to LR.C.P. 75(m) and Idaho
Code §7-610. Further, should the Court determine that the Motion was not signed by Mr. Simms
or the Motion was not well grounded in fact, the County requests Rule 11 sanctions against the
Plaintiffs.
Respectfully submitted this 23 rd day of January 2008.
MOORE SMITH BUXTON & TURCKE, CHARTERED

Carl J. Withroe
Attorneys for the County Defendants
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OBJECTION TO PLAINTIFFS' MOTION
FOR CONTEMPT FOR ALLEGED
VIOLATION OF PRELIMINARY
INJUNCTION

-----------------------------)
State of Idaho

)
) S8.

County of Camas

)

Stephanie J. Bonney, being first duly sworn, sayeth as follows:

AFFIDAVIT OF STEPHANIE J. BONNEY IN SUPPORT OF DEFENDANTS' OBJECTION
TO PLAINTIFFS' MOTION FOR CONTEMPT OR ALLEGED VIOLATION OF
PRELIMINARY INnJNCTION -- 1

1.

My name is Stephanie 1. Bonney. I am an adult human being over the age of 18

years, and I am of sound mind. The statements made in tms affidavit are made upon my own
personal knowledge and are true to the best of my knowledge.

2.

I am Special Legal Counsel for Camas County.

I have served as such since

September 2006.

3.

By virtue of working directly with the Planning Administrator, Dwight Butlin, I

am familiar with the documentation received and produced by the Planning and Zoning
Commission and by the County as a whole with respect to the land use planning and
development process.
4.

Upon receiving a copy of the Court's Order, which enjoined the County from

applying the 2007 Zoning Ordinance and Zoning Map, I scheduled a meeting with Dwight Butlin
to discuss the impact of the decision on pending land use applications.
5.

On January 14, 2008, I personally met with Dwight Butlin to discuss the three

applications referenced in the public hearing notices in Paragraph 5 of George Martin's
Affidavit, dated January 22,2008.
6.

Mr. Butlin and I discussed the procedures to be used under the previous zoning

ordinance and previous zoning map and how these applications would be processed under those
previous zoning ordinances.
7.

All land use applications currently in process with the County are being

evaluated, processed and decided using the zoning ordinance and zoning map that existed prior
to 2007. All future land use applications will be evaluated, processed, and decided using the
zoning ordinance and zoning map that existed prior to 2007 until the preliminary injunction is
lifted.
AFFIDAVIT OF STEPHANIE J. BOl'-rNEY IN SUPPORT OF DEFENDANTS' OBJECTION
TO PLAINTIFFS' MOTION FOR CONTEMPT OR ALLEGED VIOLATION OF
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8.

It is evident from a review of the hearing notices that the new zoning map and the

new zoning ordinance are not being used to process applications. For example, the rezone
application referenced in Paragraph 5(c) of Mr. Martin's affidavit is a change in zone from an
Agriculture zone to an Agricultural Transition zone. The 2007 zoning ordinance actually forbids
the zoning of property with the Agricultural Transition zone as the zone will be eliminated from
the County.
9.

It is my belief that the Motion to hold the County in contempt was filed in bad

faith without a basis in law, without any evidence of a violation and the Motion is specifically
intended to harass the County.
Further your affiant sayeth naught.
Dated this 23 rd day of January 2008.

Subscribed and sworn to before me this 23 rd day of January, 2008.

~¢{~
otary Public

r Idaho

•

~

Residing at:
My commission expires:

\tJ
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0'.;3 - QI '1 - 13

AFFIDAVIT OF STEPHAl'JIE J. BONNEY IN SUPPORT OF DEFENDANTS' OBJECTlON
TO PLANTIFFS' MOTION FOR CONTEMPT OR ALLEGED VIOLATION OF
PRELIMINARY INJlTNCTION -- 3

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing AFFIDAVIT OF
STEPHANIE J. BONNEY IN SITPPORT OF DEFENDANTS' OBJECTION TO
PLAINTIFFS' MOTION FOR CONTEMPT OR ALLEGED VIOLATION OF
PRELIMINARY INJUNCTION was this 23 rd day of January 2008 served upon the following
individuals and in the corresponding manner:
Christopher P. Simms
P.O. Box 3123
Ketchum, ID 83340
Method: Facsimile
Phillip J. Collaer
ANDERSON JULIAN & HULL,

LLP

P.O. Box 7426
Boise, ID 83707
Method: Facsimile
Hon. Robert Elgee
Blaine County Courthouse (resident chambers)
202 S. Second Ave. S, Suite 110
Hailey, ID 83333
Method: Facsimile

AFFIDAVIT OF STEPHA'JIE 1. B01\TNEY IN SUPPORT OF DEFENDANTS' OBJECTION
TO PLAINTIFFS' MOTION FOR CONTEMPT OR ALLEGED VIOLATION OF
PRELIMINARY INJUNCTION -- 4

CHRISTOPHER P. SIMMS
Attorney at Law
llS Bank Bldg., Ste 209
191 Sun Valley Road
P.O. Box 3123
Ketchum, ID 83340
Tel: 208 622 7878
Fax: 2086227129
ISB# 7473
Attorney for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF
CAMAS
GEORGE MARTIN,
Plaintiff,
and
MARTIN CUSTOM
HOMES, L.L.c.,
Plaintiff,

v.
ED SMITH,
Defendant,
and
CAMAS COUNTY, IDAHO,
By and through the duly elected
Board of Commissioners in
their official capacity,
KEN BAXTROM,
BILL DAVIS, and
RON CHAPMAN,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-07-24

ORDER DENYING MOTION FOR
PERMISSION TO APPEAL
INTERLOCUTORY ORDER

The Defendant, Camas County, having moved for Permission to Grant
permission to Appeal Interlocutory Order, and the Court having reviewed said
Motion, and Memorandum of Law filed in opposition thereto, and having heard
argument of counsel and the court now being fully apprised of the premises;

IT IS HEREBY ORDERED that Defendant Camas County's Motion for
Permission to Appeal Interlocutory Order is DENIED.

u
1?~_ _ _ 2008.
DATED this _-_!_
day of _----"-~__=

ROBE~~

DISTRICT JUDGE
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IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT OF THE
ST ATE OF IDAHO, IN AND FOR CAMAS COUNTY

GEORGE MARTIN and MARTIN CUSTOM)
HOMES. L.L.C.,
)
)
Plaintiff,
)
)
vs.
)
)
ED SMITH and CAMAS COUNTY, IDAHO, )
by and through the duly elected Board of
)
Commissioners in their official capacity, KEN)
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CHAPMAN.
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ORDER FOLLOWING CONTEMPT
HEARING AND ORDER EXPANDING
PRELIMINARY INJUNCTION

)

Defendant

)
)
)

)

The above-entitled matter came on for hearing before the Court on the 7th day of
March 2008. sitting without a jury. Christopher Simms. Ketchum, Idaho appeared for and
on behalf of the plaintiff Martin, and Stephanie Bonney and Paul Fi!zer. Boise. Idaho
appeared on behalf of defendants Camas County and their duly elected Board of
Commissioners. This hearing was a criminal contempt of court hearing in which
defendants sought to hold the Camas County Board of Commissioners in criminal

ORDER FOLLOWING CONTEMPT HEARING AND ORDER EXPANDING PREUl\llNARY
INJt:NCTION.

contempt of court for \'iolation of this Court's order entered December 28, 2007, The
Court heard evidence and testimony, and at the conclusion of the hearing rendered an oral
decision, which is confirmed by this \\Titten order.
At the conclusion of the contempt hearing. defendants moved for a judgment of
acquittal. Although the court did not address the motion directly, the court determined
the Board of Commissioners could not be held in contempt of court; among other
reasons. they have not taken any action themselves which would constitute contempt.
The criminal contempt of court proceedings are therefore DISMISSED.
In the course of ruling on the contempt issue, it became evident the Court
necessarily had to address whether the Court's preliminary injunction prevented Camas
County from going back and processing land-use applications under the pre-existing
zoning ordinance. referred to as Ordinance 12. Camas County argued that the decision of
the Idaho Supreme Court in Best v, Broadhead 18 Idaho 11, 108 P. 333 (1910) allowed
Camas County to continue processing land-use applications under the older Ordinance 12
because, in effect, the new ordinance had been declared void. Plaintiff Martin argued
that Camas County's processing of applications under the old ordinance was nothing
more than an end run around the Court's preliminary injunction because the County was
entertaining applicatiotls fur 5 acre parcels,

~jomething

that did r:ot ':?xist hefore the March

2007 amendments to the ordinance.
This Court's determination is that the Camas County ordinance adopted in March
of 2007 has not been declared void. Although that may be the end result of current
proceedings, the preliminary injunction entered is only an interlocutory order. Unless or
until a/ina! order is entered adjudging and decreeing the March 2007 ordinance void, the
effect of the Court's preliminary injunction is merely to stay proceedings under the March
2007 ordinance until the Court is able to make a final determination as to whether it is

ORDER FOLLOWING CONTEMPT HEARING AND ORDER EXPANDING PRELIMINARY
INJUNCTION,

void. In the Court's view, the applicable zoning in Camas County governing land use
applications cannot change \veek to week as the case at hand progresses. At such time as
a/Ina/ order is entered the question of which County zoning ordinance applies will have

been settled, and not before.
The natural result of this decision is that until sllch lime as a/inal order is
entered, the County cannot treat the March 2007 zoning amendments as void. nor can

Camas County treat the pre-existing ordinance (Ordinance 12) as firmly in effect. Camas
County must cease processing applications under either pending further order of this
Court. The Court will make every effort to resolve these issues at the earliest
opportunity.
This Court's previous order of December 28. 2007 is hereby modified and entered
as follows:
NOW THEREFORE. THE COURT HEREBY ORDERS AND THIS DOES
ORDER. Camas County and its agents and employees are hereby enjoined. restrained.
and prohibited, until further Order of this Court, from proceeding under the zoning
ordinance amended in March 0[2007, and the related zoning map if the zoning map
purportedly effected any sort of change in existing zoning. The County is further
enjoined. restrained. and pr8hibited. l..mtil

fur~her

order of this Ccurt from proceeding

under Ordinance 12, the zoning ordinance in effect immediately prior to the March 2007
zoning amendments.
Pursuant to the provisions of Rule 65( c), no bond shall be required. This order is
not a tinal order pursuant to Rule 54(b) and is subject to moditication or revision at any
time.
IT IS SO ORDERED.
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DATED this

'E)

l

day of March. 2008.

Robert 1. Eigee. District Judge
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day of March. 2008. I caused to be served
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Christopher P. Simms
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Stephanie J. Bonney, ISB No. 6037
Carl 1. Withroe, ISB No. 7051
MOORE SMITH BUXTON & TURCKE, CHTD.

950 W, Bannock St., Suite 520
Boise,ID 83702
Tel: 208/33111800
Fax: 208/331/1202

Attorneys fOt Defendants Camas County and the Individual Commissioners

IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR CAMAS COUNTY

GEORGE MA.RTIN and MARTIN CUSTOM

and through the duly elected Board of
Commissioners in their official capacity,

)
)
)
)
)
)
)
)
)
)

and RON

)

HOMES,LLC,
Plaintiffs,
v.
ED SMITH and CAMAS

COUNTY, IDAHO, by

KEN BACKSTROM, BILL DAVIS,

CHAPMAN,

Defendants.

Case No. CV-07-24

POST-HEARlNG MEMORANDUM
OBJECTING TO PLAINTIFFS' MOTION
FOR PRELIMINARY INJUNCTION
(CONFLICT-OF-INTEREST
ALLEGATION)

)
)
)

-------------------------)
At the close of the hearing on February 26, 2008, the Court pennitted Defendant Camas
County (the County) to submit, by March 11, 2008, a post-hearing memorandum addressing the
conflict-of-interest allegations contained in Plaintiff's Petition for Declaratory Judgment and
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Application for a Temporary Restraining Order and Preliminary Injunction. TIns Memorandum
addresses those issues.
I.

BACKGROUND
Plaintiffs contend that Ed Smith, a member of the Camas County Planning and Zoning
Corrunission, and Ken Backstrom, chair of the Camas County Board of County Commissioners,
had a conflict of interest in the proceedings leading to the March 2007 adoption of the County's
Comprehensive Land Use Map, the March 2007 adoption of the County's Zoning Ordinance.
and the March and April 2007 adoption of the County's Zoning Map. Plaintiffs seek to enjoin
the implementation of the Land Use Map, Zoning Ordinance. and Zoning Map for that reason.
Evidentiary hearings

011

these issues occurred on November 13, 2007, and on February 26, 2008.

II.

ARGUMENT
Camas County did not violate any applicable conflict-of-interest statute when it adopted

its 2007 Land Use Map, Zoning Ordinance, or Zoning Map. The conflict-of-interest statute in
the Local Land Use Planning Act does not apply to the proceedings at issue and no violation of
the conflict-or-interest statute in the Ethics in Government Act occurred. Even if the LLUPA
conflict-or-interest statute does apply, no violation occurred. If a conflict of interest did occur,
the remedy is to simply ignore the conflicted member's vote and determine whether Martin has
failed to demonstrate the harm necessary to obtain an injunction.
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Idaho Code § 67-6506 Does Not Apply To The Proceedings At Issue.
Idaho Code § 67-6506 prohibits a member or employee of a governing board from

participating in any proceeding or action when he. she, his or her employer, business partner, or
business associate, or any closely related person, has an "economic interest" in the procedme or
action. Under the circumstances presented in this case, this section does not apply_ The primary
reason is that the County, in adopting its Land Use Map, Zoning Ordinance, and Zoning Map,

was exercising its legislative, rather than quasi-judicial authority and Plaintiffs have not shown a
demonstrable benefit conferred upon any member of the Camas County Planning and Zoning
ConllIlission or Board of Commissioners.
The general rule in cases involving alleged conflicts of interest in zoning matters is that
"the courts will not institute any inquiry into the motives of the legislative department in
determining the validity of ordinances enacted by them for local improvements." Peebles v.
Mooresville Town Council. No. 1060335, 2007 WL 2570509, *6 (Ala. Sept. 7, 2007) (quoting
E-r parte Finley, 20 So.2d 98, 100 (Ala. 1944». In Peebles, the town adopted a comprehensive

zoning ordinance. Id. at

*1.

A group of citizens opposed to the ordinance sued the town,

claiming, among other things, that the town officers voting on the ordinance had a disqualifying
interest by vhtue of their ovvnership of property that was affected by the ordinance. Jd. at *5.
Three Alabama statutes spoke to the issue of conflicts of interest. Alabama Code § 1143-54 then provided that "[n]o councilman shall be entitled to vote on any question in which he,

his employer or employee has a special financial interest at the time of his voting or was so
interested at the time of his election." Similarly, Ala. Code § 36-25-5(a) provided:
POST HEARING MEMORANDUM OBJECTING TO PLAINTIfFS' MOTION fOR
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No public official or public employee shall cause to be used his or her official
position or office to obtain personal gain for himself or herself, or family member
of the public official, or any business with which the person is associated unless
the use and gain are otherwise specifically authorized by law.
Finally, Ala. Code § 36-25-9(c) provided that "[n]o member of any county or municipal agency,
board, or conunission shall vote or participate in any matter in which the member or family
member of the member has any financial gain or interest."
In spite of these statutes, in declining to query the motives or alleged interests of the
voting town officers, the court observed that "in making [local ordinances], the municipal
council is exercising a legislative function and its authorized legislative acts are not subject to
impeachment because of bad faith or improper motives." 2007 WL 2570509 at *6 (quoting Ex

parte Finley, 20 So.2d at 100). See also Alsom v. Borough of Roseland, 127 A.2d 190 (N.J.
Super. Ct. 1956) (recognizing that legislative acts not subject to stricter conflict-of-interest mles
applicable to quasi-Judicial actions); Petrick v. Planning Bd. of City of Jersey City, 671 A.2d
140, 142 (N.J. Super. Ct. App. Div. 1995) eAt common law, [a) public official is disqualified
from partiCipating in judicial or quasi-judicial proceedings in which the official has a conflicting
interest that may interfere with the impartial performance of his duties as a member of the public
body.").
The Idaho cases citing I.C. § 67-6506 do nothing to upset the common-law rule. Indeed,

!'vfanookian v. Blaine County, 112 Idaho 697, 735 P.2d 1008 (1987), contains an observation that
supports the notion that the statute is limited to quasi-judicial cases:
The policy behind [I.e. § 67-6506] is essential because, under the Idaho
Administrative Procedure Act, I.e. §§ 67-5201 et seq., the findings of fact of an
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administrative agency are subject to review only under the "substantial evidence
test "on appeal to a district court. I.C. § 67-5215(f), (g)(5); Van Orden v. State
Dept. of Health & Welfare, 102 Idaho 663, 637 P,2d 1159 (1981). In Idaho a
district court may reverse a zoning decision only if one of the grounds set forth in
subsection (g) of this section is found to exist. Love v. Board o/County Comm 'r5,
108 Idaho 728, 701 P .2d 1293 (1985). With appellate review so limited, it is
imperative that biased or potentially biased commissioners be barred from
participating in the zoning procedure.
112 Idaho at 701, 735 P.2d at 1012. Manookian did not involve the precise question whether §
67-6506 applied only to quasi-judicial proceedings. That case involved a utility company's
application for a conditional use pennit for construction of a power line across private property.
The utility company's proposed route would have sent the line across properties owned by
members of the county planning and zoning commission and board of commissioners. Id. at
699,735 P.2d at 1010. These members, named Purdy and Gardner, objected to the proposed
route. Id. The route ultimately approved passed through the respondents' property, and they
sued, claiming Purdy and Gardner had conflicts of interest. Id at 699-700, 735 P.2d at 1010-11.
The Court agreed, noting that because one member had already sold the utility an easement, and
because the location of the line on the other member's property might adversely affect his
property, a conflict of interest existed. Id at 701, 735 P.2d at 1012.
Every subsequent Idaho case applying § 67-6536 has done so in cases involving quasijudicial proceedings. See Brower v. Bingham County Comm'rs) 140 Idaho 512, 96 P.3d 613
(2004) (§

67~6506

required governing board member, who was related applicant, to recuse);

Gooding County v. Wybenga, 137 Idaho 201, 46 P.3d 18 (2002) (conflict of interest exists where
approval of governing board member's pending application required passage of new ordinance).
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There is sound reason to find that § 67-6506 does not apply to legislative determinations.
A ruling otherwise would make the comprehensive planning and zoning process nearly
impossible. Members of county boards of commissioners and planning and zoning conunissions
must live within the county in which they serve on such boards or commissions. It is quite likely
that such members will own property and be engaged in businesses affected in some manner by
the planning and zoning process. The state legislature vests these boards with the responsibility
to carry out the planning and zoning process. A process requiring recusal from the whole of any

proceeding simply on the basis of land ownership would work two unintended and unfortunate
consequences.

First, such a rule would disqualify a substantial portion of the jurisdiction's

populace from serving on planning and zoning commissions or on boards of county
commlSSloners. This is but one reason why courts reject such a rule. See Segalla v. Planning

Bd. of Town ofAmenia, 611 N. Y.S,2d 287 (1994); Town ofNorth Hempstead v. Village ofNorth
Hills, 342 N.E.2d 566 (N.Y. 1975).
Second, assuming that property owners or businesspeople did find their ways onto boards
and commissions (as they inevitably would), the zoning process would have to occur piecemeal,
in violation of the requirement that zoning be done in accordance with the comprehensive plan,

I.e. § 67-6511, and that comprehensive planning take into account the whole of the jurisdiction.
I.C. § 67-6508.

B.

Plaintiffs Have Failed To Demonstrate An Economic Interest Was Present.
It is not enough to allege an economic interest; as Plaintiffs, Martin and his company

have the burden to prove it. Plaintiffs appear to contend that Ed Smith had a conflict of interest
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regarding properties in two areas. First is the Aspen View Subdivision. See PIs.' Ex. 8(b). The
parcel of land previously designated Agricultural was designated Low Density Residentia1.
However, a look at the zoning map demonstrates that this parcel fell within a zone designated as
such in the western halves of sections 2 and 11, in Township 1 South, Range 14 East, east of the
City of Fairfield. In other words, the parcel depicted in Plaintiffs' Exhibit 8(b) does not include
the whole of that zone. Moreover, this zoning is consistent with the comprehensive plan. On
each side of the City of Fairfield, the zoning map follows a pattern: the closer to town, the higher
the density.

For example, with the exception of holdover Agricultural Transition zoning

accomplished by landowner application, in Township 1 South, Range 14 east, the western halves
of 2 and 11 are Low Density Residential (one dwelling unit per acre); the eastern halves of those
same sections is Rural Residential (one dwelling unit per 2.5 acres); the western halves of
sections 1 and 12 are designated Ag 5 (one dwelling unit per 5 acres); the eastern halves of those
same sections are Ag 10 (one dwelling unit per 10 acres). This pattern repeats itself on the
western side of the City of Fairfield. So property claimed to be owned by Mr. Smith was zoned
consistent with the Comprehensive plan and with the pattern of zoning-those parcels were not
specially singled out for favorable or unfavorable treatment.
Plaintiffs also take issue ",ith the zoning around the Smoky Dome subdivision. \Vithin
the plat of that subdivision, roughly the north half is now zoned Rural Residential; the south half

is zoned CommerciaL The whole of this area was asserted to be previously zoned Agricultural.

Again, the documents provided by Plaintiffs to support their contention demonstrate that Mr.
Smith does not own all of the properties in either zone. The commercial designation iu the south
POST HEARING MEMORANDUM OBJECTING TO PLAINTIFFS' MOTION FOR
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half of the subdivision reflects a reality that a commercial operation (a snoMnobile shop) exists
along the road at the bottom of section 9.
Plaintiffs also complain that property owned by Chahman Backstrom received a zone
designation of Commercial, whereas it had previously been zoned Agricultural. Again, however,
that zone extends south to Highway 20; Chainnan Backstrom's property does not comprise the
whole of that zone. And, again, the commercial designation is along a state highway, near an
historic town site. The Comprehensive Plan provides that such use is consistent in historic town
sites. The surrounding area is zoned high-density residential. Again, this is consistent with the
Comprehensive Plan. At the February hearing on this matter, Chainnan Backstrom testified that
he purchased the property after it was designated Commercial in the Comprehensive Plan. He
also testified that it had been taxed as commercial property.
There are at least two flaws in Plaintiffs' contention that a conflict of interest plagued the
proceedings.

First, there was no evidence introduced that either Mr. Smith or Chairman

Backstrom had an economic interest in seeing that these zone changes occur. Neither gentleman
had filed applications or otherwise had any contracts contingent upon any properties obtaining a
particular zone.

No evidence exists suggesting either gentleman lobbied or advocated for

particular zones, or that either even discussed his ownership of properties with other members of
the Planning and Zoning Commission or the Board of Commissioners. It was incumbent on
Plaintiffs to demonstrate something more than their unsupported theory that these zoning
designations were motivated by an economic interest or resulted in any direct pecuniary benefit
to them or their business partners.
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Second, o",-,nership of property is not by itself sufficient to demonstrate an economic
interest. As the court in Segalla v. Planning Ed of Town 0/Amenia, supra, put it,
the claim that a member of the Plarming Board, might, at some point in the future,
benefit from the new master plan on the theory that the value of his property was
less likely to be adversely affected that if the original proposed floating zone
remained in the plan is, at best, speculative ....
611 N.Y.S.2d at 289. Plaintiffs simply assume that Mr. Smith or Chairman Backstrom will reap

some economic benefit by the new zone designations. They could have presented evidence
tending to show this, but they did not. The assumption on which their theory relies is simply
unfounded. Any benefit is too remote, speculative, and detached to warrant a finding that either
gentleman had an economic interest in the proceeding. Van ltallie v. Borough o/Franklin Lakes,
146 A.2d 1111 (N.J. 1958), is instructive on this point. There, the court declined to find a
conflict of interest, noting as follows:
Local governments would be seriously handicapped if every possible interest, no
matter how remote and speculative, would serve as a disqualification of an
official, If this were so, it would discourage capable men and women from
holding public office. Of course, courts should scrutinize the circumstances with
great care and should condemn anything Which indicates the likelihood of
corruption or favoritism. But in doing so, they must also be mindful that to
abrogate a municipal action at the suggestion that some remote and nebulous
interest is present, would be to unjustifiably deprive a municipality in many
important instances of the services of its duly elected or appointed officials. The
determinations of municipal officials should not be approached with a general
feeling 0/ suspicion, for as Justice Holmes has said, 'Universal distrust creates
universal incompetence.' Graham v. United States. 231 U.S. 474, 480, 34 S.Ct.
148, 151,58 L.Ed. 319, 324 (1913); see also Ward v. Scott (II), 16 N.J. 16, 105
A.2d 851 (1954).
146 A.2d at 116 (emphasis added).
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This is hardly the situation present in Manookian or Wybenga, where there was a pending
application on property in which either the members or their relations had an interest. It must
also be kept in mind that the recommendations by the Planning and Zoning Commission and the
land use and zoning designations ultimately adopted by the Board were unanimous and free of
any secret or public advocacy or even discussion by Mr. Smith or Chainnan Backstrom with
their fellow members.

C.

The Appropriate Remedy In Cases Where A Conflict Of Interest Is Present Is To
Disregard The Conflicted Member's Vote.
In ]1;1anookian, the Court affirmed the district court's ruling that the applied-for permit

was void where a conflicted member participated in the proceedings. The County maintains that
no conflict of interest occurred, but, should this Court find otherwise, the County submits that in
these circumstances, the appropriate remedy is to disqualify the conflicted members' votes and
determine whether the recommendations and adoptions at issue in this case would still pass.
This is because the economic interest present here, if there is one, is still significantly different
than that present in Manookian: it is indirect and speculative, at best. It is also the appropriate
remedy because, unlike a situation involving a single application in which a member has an
interest, this was a county-wide, long process affecting the entire jurisdiction.
Moreover, it is clear that there was no undue or other influence by Mr. Smith or
Chahman Backstrom.

Waikiki Resort Hotel v. City of Honolulu, 63 Haw. 222, 624 P.2d 1353,

1370-71 (1981), provides an appropriate course. That case followed the rule from several other
jurisdictions~

that where the required majority exists without the vote of the disqualified member,
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the member's participation in deliberation and voting will not invalidate the result 624 P.2d at
1371 (citing Singe}vald v. lvfinneapolis Gas Co., 274 Minn. 556, 142 N.W.2d 739 (1966);

Anderson

v.

City of Parsons, 209 Kan. 337, 496 P.2d 1333 (1972); Eways

v.

Reading Parking

Auth., 385 Pa. 592, 124 A.2d 92 (1956)). The Waikiki court also cited Marshall v. Ellwood City
Borough, 189 Pa, 348,41 A. 994 (1899), where the court reasoned that because the other four
members voted in favor of the disputed ordinance, the invalid vote of one city councilman had
no legal efficacy; thus, the court would not mvalidate the ordmance. Waikiki, 624 P.2d at 1371.

A rule of absolute invalidation of a county-wide comprehensive plan land use map,
zoning ordinance, and zoning map would be to tum a blind eye to the facts and circumstances
that each case presents. The remedy must bear a rational relation to the offense committed.
AdditionallY1 the harm of the conflict must be measured. Mr. Martin has no mterest in the
zoning of Mr. Smith's or Chairman Backstrom's property; he has not provided any evidence that
the zoning designations of their properties adversely affected him.

In this Wybenga and

Manookian are starkly different that this case, where the complaining party was directly affected
by the conflicting vote.
To the extent that the Plaintiffs claim that the Ethics in Government Act acts to invalidate
the proceedings at issue, it is clear that the act does not provide that a violation of it results in an
invalidation of the proceeding. The act provides its own remedies and does not allow a court to
invalidate the proceeding, and as such, it is not appropriate to invalidate the proceedings on this
basis in this case. See Peebles, supra at *6; Yaracs v. Suimmitt Academy, 845 A.2d 203, 209 n.6
(Pa.Commnw.Ct. 2004) (Pennsylvania Ethics Act "does not authorize a court to void the public
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official's vote as one of the enumerated punishments for violating the conflict of interest
provision. ")

III.
CONCLUSION
For the foregoing reasons, the County respectfully requests this Court deny the
application for an injunction on conflict-of-interest grounds.

.. * *
Dated this 11th day of March, 2008.
MOORE SMITH BUXTON & TURCKE, CHARTERED

Carl J. Withroe
Attorneys for the County Defendants
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CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing Post-Hearing Memorandum
was this 11 th day of March, 2008, served upon the following individuals and in the
conesponding manner:
Christopher P. Simms
P.O. Box 3123
Ketchum, ID 83340
Method:

U S.

~ "'"' ~(

\..

Phillip 1. Collaer
ANDERSON JULIAN & HULL, LLP
P.O. Box 7426
Boise, ID 83707
t

\1ethod;

lJ \

{\A-..

t...

t

(

Hon. Robert Elgee
Blaine County Courthouse (resident chambers)
202 S. Second Ave, S, Suite 110
Hailey, ID 83333
Method:

U) M.

c;...

'l

(

C~(Twt~
Carl J. Witbroe
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Attorney at Law .
US Bank Bldg., Ste 2()9
191 Sun Valley Road
P.O. Box 3123
Ketchum, ID 83340
Tel: 208 622 7878
Fax: 208622 7129,
ISB# 7473
Attorney for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OP'IPAHO, IN AND FOR THE COUNTY OF CAMAS
GEORGE MARTIN,

I

Plaintiff,

)
)
)

)
)

and

)

MARTIN CUSTOM
HOMES, L.L.c.,

)
)
)

Plaintiff,
v.

)
)
)

ED SMITH,

)

Defendant,
and

)
)
)
)
)

CAMAS COUNTY, IDAHO,
By and through the duly elected
Board of Commissioners in
their official capacity~

Case No. CV-07-24

)
)
)
)
)
)

KEN BAXTROM,
BILL DAVIS, and
RON CHAPMAN,

)
)

Defendants.

)
)

PLAINTIFF'S RESPONSE TO
DEFENDANT CAMAS COUNTY'S
POST HEARING MEMORANDUM
RELATING TO CONFLICT
OF INTEREST ALLEGATION

PLAINTIFF'S RESPONSE TO DEFENDANT CAMAS COUNTY'S POSTHEARING MEMORANDUM RELATING TO CONFLICT OF INTEREST
ALLEGATION

COMES NOW Plaintiff, George Martin. and responds as follO\vs to Defendant
Camas County's Post-Hearing Memorandum relating to Conflict of Interest Allegation.
and in support thereof states as follows:

BACKGROUND
On or about May 4, 2007 Plaintiff filed a Petition for Declaratory Judgment and
Application for Preliminary Injunction alleging. among other procedural and substantive
allegations of error under LLUP A against Camas County in adopting amendments to its
Comprehensive Plan and Zoning Ordinance on March 29 and April 18, 2007, violations
of statutory prohibitions against Conflict of Interest. An Amended Petition, including
specific additional allegations of LLUPA error, was filed with the Court on December 13,
2007, attacking the validity of the May 25, 2006 amendments made to the
Comprehensive Plan by Ordinance #96. The parties appeared for evidentiary hearings on
the conflict of interest allegations on November 13, 2007 and February 26, 2008, after a
December hearing wa$ continued at the request of Defendant due to alleged inability to
appear by Defendant Backstrom.
Plaintiff has previously provided the Court with an overview legal brief on the
issues surrounding the contlict of interest allegations. in the form of Plaintiff s Response
to Defendant Camas County's Objections to Plaintiffs Application for Temporary
Retraining Order and Preliminary Injunction. and Request for Rule 11 Sanctions, filed on
June 13, 2007. Plaintiff will focus herein on the legal issues specified by the Court and
respond to arguments made by Defendant. The issues upon which the Court requested
briefing were, 1) Whether the appropriate remedy. if an unlawful conflict of interest is
found, is to declare the action null and void or to eliminate the vote of the conflicted
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member? 2) Whether good faith reliance, if found, might excuse an othenvise unlawful
contlict of interest? and 3) Whether the standard and burden of proof is upon Plaintiff to
prove undue intluence, as opposed to " .... any actual or potential interest in any
proceeding ... "

I.e. 67-6506.
ARGUMENT

The Idaho Code Section in question. 67-6506 Contlict of Interest Prohibited,
provides in full as follows;

A governing board creating a planning. zoning, or planning and zoning
commission, or joint commission shall provide that the area and interests
within its jurisdiction are broadly represented on the commission. A
member or employee of a governing board, commission, or joint
commission s4al/ not participate in any proceeding or action wlten the
member or employee or Itis employer, business partner, business
associate, or any person related to Itim by affinity or consanguinity
witltin tlte second degree has an economic interest in tlte procedure or
action. Any actual or potential interest in any proceeding shall be
disclosed at or before any meeting at wlticlt the action is being heard or
considered. For purposes of tit is section tlte term "participation" means
engaging in activities wlticlt constitute deliberations pursuant to the
open meeting act. No member of a governing board or a planning and
zoning commission with a conflict of interest shall participate in any
aspect of tlte decision-making process concerning a matter involving the
conflict of interest. A knowing violation of this section sltall be a
misdemeanor.
APPROPRIATE REMEDY
The answer to the initial issue. what is the appropriate remedy, appears in part on
the face of the statute. criminal penalties generally applicable to misdemeanor
misconduct. Those penalties are outside of the scope of these proceeding and left to the
prosecutorial discretion of the Camas County Prosecuting Attorney and the Idaho
Attorney General.

The uniform result in the Idaho civil case law is that the tainted

proceeding be reversed, stricken. declared invalid. held for naught or simply voided.
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The broad and unbending interpretation of the Statute is part of a long held public
policy in the State of Idaho, as confirmed by review of Attorney General Opinion No. 7615 (1976). The Attorney General posits that the appropriate construction of the phrase
"shall not participate in any proceeding or action" should be read with expansive
legislative intent. AG Opinion 76-15 at 2. The Attorney General cites the 1915 Idaho
Supreme Court case McRoberts v. Hoar, 28 Idaho 163, 152 P. 1064, for the proposition
that a conflict of interest is present when one's private interests impair or influence the
performance of a public duty. The McRoberts Court stated, "The contract entered into

by the defendant was illegal and void and against public policy, for the reason that the
defendant was receiving a fixed salwy in payment for services rendered by him to
Cleanvater county. and was not entitled to any additional compensation for any services
rendered to said county."
In Manookian v. Blaine Countv,112 Idaho 697; 735 P.2d 1008 (Id. Sup.Ct. 1987)
the Supreme Court affirmed the District Court's reversal of an action tainted by
participation of a Planning and Zoning Commission member and member of the Board of
Commissioners who had an economic interest in the proceeding. Id at 700. Specifically,
the Supreme Court, in describing the record before it stated "After reviewing the record

and hearing the argument of counsel, [he district court/iled a memorandum decision and
order on June 3, 1985. finding that Purdy and Gardner had an economic interest in the
proceedings before them. The district court went on to hold that that participation

lfaS

in

violation of I C. § 67-6506 and. there/lyre, the decision of the Planning and Zoning
Commission and the Board (~f County Commissioners was illegal and without force and
effect."
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In Gooding County v. Wybenga, 137 Idaho 201; 46 P.3d 18 (2002) the District
Court held an ordinance that would regulate Concentrated Animal Feeding

Operations (CAFOs) void as adopted in violation Idaho Code § 67-6506. In Wvbenga a
Commissioner \vho represented a CAFO applicant participated in the proceedings to
adopt the above described Ordinance.

The Supreme Court reversed, not because the

ordinance was legislative, but because the conflicted commissioner did not participate in
deliberations the day the ordinance was adopted.

The Open Meetings Law is also instructive on this point.

The Idaho open

Meetings Law affirms the remedy for violation of procedural requirements is that the
action taken must be held for naught. Section 67-2347(1) clearly indicates that an action.
or any deliberation or decision-making that leads to an action, which occurs at any
meeting not in compliance with the provisions of the Open Meeting Law will be null and

void.
Defendants' argument that the appropriate remedy where a conflict of interest is
present is to disregard the conflicted member's vote is without support in Idaho Law.
Defendants cite no Idaho case or statute in support of their argument. In fact, the only
Idaho case cited by Defendants, Manookian. affirmed the voiding of the action resulting
form the proceeding tainted by conflicts of interest. The reason for the rule is because the
conflicted member(s) infect the process with a contaminating influence.

The

contamination is particularly polluting vvhen the conflict. as here, is not disclosed.
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GOOD FAITH RELIANCE OR LAWFUL EXCUSE

Defendants do not now argue that some good faith reliance by the contlicted
commissioners somehow excuses the otherwise unlawful contlict of interest.

In this

regard, Plaintiff anticipated that Defendants may rely on the procedural protections
offered by the Ethics In Government Laws.

I.e.

§59-70 1 et. Seq. However, according to

the testimony elicited during the evidentiary hearing it became clear that neither Smith
nor Backstrom solicited the advice of counsel, or in any way disclosed a potential
contlict.

It should also be noted that the Wvbanga concluded that the less restrictive
definition of "conflict of interest" in the Ethics in Government Act does not apply to
Idaho Code § 67-6506. Wybanga, at 205. This holding goes also directly to the standard
discussed below. As the Wybanga Court stated, " .... 67-6506 uses the phrase "economic
interest in the procedure or action" rather than "contlict of interest ..... " id at 204.
STANDARD I UNDUE INFLUENCE VS. ACTUAL OR POTENTIAL CONFLICT OF
INTEREST
Defendants do not now argue the commissioners in question lacked any actual or
potential economic interest in any proceeding. Apparently Defendant has abandoned the
argument made at the conclusion of the evidentiary hearing that Plaintiff must prove a
commissioner acted under undue influence. (Plaintiff can find no support in reviewing
the applicable case law for any such proposition.) Instead, Defendants now argue that
Plaintiff has failed to meet his burden of proving an "economic interest was present.··
Defendants argue, based upon a false factual premise and without citing a single Idaho
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case. that " ... no evidence was introduced that either Mr. Smith or Chairman Backstrom
had an economic interest in seeing that these zone changes occur."

It was proven by clear and convincing evidence that Defendant Smith. through the
challenged zoning amendments benefited fourteen (14) additional residential lots and six
(6) commercial lots, in Smokey Dome Subdivision; One Hundred Sixty Seven (167)
residential lots in Aspen View Subdivision; fourteen (14) residential lots on the One
Hundred Sixty (160) acre parcel up soldier Road; six (6) residential lots on the thirty five
(35) acre parcel adjacent to Smith's home; and fifty four (54) residential lots on the one
hundred thirty eight (138) acre parcel adjacent to the Smith home.

As to Defendant

Backstrom, it was proven by clear and convincing evidence that he acquired, during the
rezone process, two parcels of land. approximately eleven and one half (11.615) acres
that was rezoned from Agricultural (one unit per 80 acres) to Commercial. (8,000 square
foot minimum per lot)
The starting point in determining the law's meaning, is to simply read the statute.
In that regard I.C. § 67-6506, forbids participation by a commissioner when the
commissioner" ... .has an economic interest in the procedure or action. Any actual or

potential interest in any proceeding shall be disclosed at or before any meeting ... ..
Therefore, the appropriate action for a Commissioner who wishes to participate in a
proceeding wherein a conflict might potentially exist is to disclose the nature of the
potential conflict. No such disclosure was made in this case.
The underlying facts in Manookian are relevant to the question of what type of
economic interest is necessary to create a connict of interest. In Manookian the Chair of
the Planning and Zoning Commission, and a member of the Board of County
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Commissioners o\\ned land on which one of several proposed alternative routes for a
power lines might cross. The P&Z recommended. and the Board approved. an alternative
route that did not cross the property owned by either commissioner.

The affected

property o\\ners, on whose land the approved route would cross, sued alleging an
economic conflict under I.C. 67-6506.
In affirming the District Court ruling, holding the ordinance illegal and without
force and effect, the Supreme Court stated "Appellants argue that the placement of the
power lines on their property would not create an economic impact sufficient to invoke
I.C. § 67-6506. The statute is not ambiguous. The legislature intended to prohibit

economic conflicts of interest. In adopting 67-6506, the legislature acted to assure
that, consistent with our democratic principles, only impartial and objective persons
make decisions affecting other persons' liberty and property." Id at 701.
The Plaintiffs in Manookian were not required to prove an increase or decrease in
the value of the Commissioners' or their own property. It was clear, based on the fact the
power company easements had been purchased as well as aesthetic issues, that placement
of power lines across property has an economic impact on the owner of the land. In the
case at bar, is their really a question that creation of hundreds of additional residential
lots, and conversion of agricultural land to commercially zoned land has an economic
impact on the owner of said land?

The situation at hand is not one where a commissioner o\\ns a single farm or lot
on which he lives and is therefore situated similarly to most other citizens. Here, the
commissioners have a conflict of interest because they were speculating in the purchase
and sale of real property. These commissioners, without revealing what property they
PLAINTIFF'S RESPONSE TO DEFENDANT CAMAS COUNTY'S POSTHEARING MEMORANDUM RELAT1NG TO CONFLICT OF INTEREST
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owned. not only participated in a proceeding, but presided over the proceedings resulting
in actions that directly increased the value of their speculative real estate holdings. This
is obviously the precise problem the legislature criminalized in adopting I.C. § 67-6506.

It was proven by clear and convincing evidence that Defendant Smith, through the
challenged zoning amendments benefited fourteen (14) additional residential lots and six
(6) commercial lots, in Smokey Dome Subdivision; One Hundred Sixty Seven (167)
residential lots in Aspen View Subdivision; fourteen (14) residential lots on the One
Hundred Sixty (160) acre parcel up soldier Road; six (6) residential lots on the thirty five
(35) acre parcel adjacent to Smith's home; and fifty four (54) residential lots on the one
hundred thirty eight (138) acre parcel adjacent to the Smith home.

As to Defendant

Backstrom, it was proven by clear and convincing evidence that he acquired, during the
rezone process, two parcels of land, approximately eleven and one half (11.615) acres
that was rezoned from Agricultural (one unit per 80 acres) to Commercial. (8,000 square
foot minimum per lot)
Neither Defendant Smith during the long Planning and Zoning Commission
process, nor Defendant Backstrom, at or prior to the Board of Commissioner
Meetings/Hearings, ever disclosed they owned these various properties.

Neither

Defendant cared enough about the law to consider the possibility that up-zoning discreet
parcels of property in which they had an economic interest could be an actual or potential
conflict of interest. Or alternatively, they each knew very well what that they held an
economic interest in the proceedings. used the proceedings to their advantage. and boldly
believed they would not be challenged.

Even now. the fact that the only existing

commercial use near the Smokey Dome Subdivision. a snowmobile shop across the
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street, was not included in the up-zone enjoyed by Defendant Smith, does not seem to
deter Defendants' shameless denial of wrongdoing.
LEGISLATIVE V. QUASI-JUDICIAL ARGUMENT MISLEADING &
IRRELEVANT
Defendants' argue that Idaho Code § 67-6506 does not apply the proceedings at
issue because, they allege, the actions at issue were "legislative" rather than "quasijudicial."

This argument, taken to its logical extreme, would mean that most of the

LLUPA process would be completely beyond oversight, judicial review or any type of
scrutiny. It is undoubtedly an accurate statement of law to say Courts must defer to the
discretion of legislative bodies acting in good faith to carry out a public duty. It is quite
misleading to assert that a lower legislative body is immune from review in actions when
operating under a procedurally regulated statutory mandate, like the LLUPA process.

Defendants' have consistently ignored the plain language of the applicable
statutes and pertinent case law. The Court in Jerome County v. Holloway, 118 Idaho
681; 799 P2d 969 (1990) very clearly recognized the principle that a legislative act
becomes quasi-judicial giving rise to due process rights when a zoning decision impacts
property rights.

The court quoted the opinion in Citizens for Better Government v.

County of Valley, 95 Idaho 320, 508 P.2d 550 (1973), quoting a California Opinion,
Hurst v. City of Burlingame, 207 Cal. 134, 277 P. 308 (1929), "When the statue requires

notice and hearing as to the possible effect of a zoning law upon property rights the
action of the legislative body becomes quasi judicial in character, and the statutory
notice and hearing then becomes necessary in order to satisfY the requirement of due
process and may not he dispensed l4,ith:' Citizens for Better Government, at 552.
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The language of I.C. § 67-6506. leaves no question of the legislative intent. The
statute uses the words" ... shall not participate in any proceeding or action ... " and "Any

actual or potential interest in any proceeding shall be disclosed" and finally. "So
member of a governing board or a planning and zoning commission with a conflict of'
interest shall participate in any aspect of the decision-making process concerning a
matter involving the conflict of interest. " (emphasis added) The State Legislature could
have chosen to exempt certain actions or proceedings, but it did not. The Idaho State
Legislature chose to prohibit participation in any proceeding or action and any aspect of

the decision making process.
CONCLUSION

For all of the foregoing reasons Plaintiff respectfully prays this Court to enter its
order enjoining the Camas County Defendants from processing any and all land use
applications relating property that had its land use designation changed by the 2006
Comprehensive Plan amendments and or its zoning designation changed as a result of the
2007 Zoning Ordinance, and generally from processing land use applications for
subdivision or rezone under the aforesaid Comprehensive Plan and Zoning Ordinance.

CHRISTOPHER P. SIMMS
A TTOREY FOR PLA~>,JTIFF

Christopher P. Simms
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,

CERTIFICATE OF SERVICE

I HEREBY CERTIFIY that on this

day of ~--'--'--'--_--'-- 2008. I served

:3

a true and correct copy of the foregoing Plaintiffs Response to Supplemental
Interrogatories and First Request for Production of Documents propounded by Defendant
Camas County by delivering same, via facsimile to Phillip 1. Collaer, Attorney for
Defendant Ed Smith, 250 South Fifth Street, Ste. 700, P.O. Box 7426, Boise Idaho
83707-7426, facsimile number 2083445800, and Stephanie 1. Bonney and Carl Withroe.
Attorneys for Camas County Defendants 950 W. Bannock St., Ste 520, Boise, Idaho
83702, facsimile number 208331 1202.
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IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR CAMAS COUNTY

GEORGE MARTIN and MARTIN CUSTOM)
HOMES, L.L.C.,
)
)
Plaintiff,
)
)
vs.
)
)
ED SMITH and CAMAS COUNTY, IDAHO, )
by and through the duly elected Board of
)
Commissioners in their official capacity, KEN
BACKSTROM, BILL DAVIS, and RON
CHAPMAN,

Case No.: CV-2007-24

DECISION ON CONFLICT OF INTERESTS
ISSUE FOR PURPOSES OF A
PRELIMINARY INJUNCTION

Defendant

PROCEDURAL HISTORY AND REVIEW OF PRIOR ORDERS AND
PROCEEDINGS
On December 28,2007, this Court entered a "Decision on Requirements of a
'Transcribable Verbatim Record' and Other Records for Purposes of a Preliminary
Injunction." That Decision enjoined Camas County from proceeding under the March
2007 amendments to the Camas County zoning ordinance until further order of the Court.
That injunction has been further amended by a subsequent order entered approximately
March 10.2008, following a criminal contempt hearing, which also prohibits the County
from proceeding under the pre-existing zoning ordinance as well (Ordinance 12, enacted
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in 1976), pending further order of the Court. Trial has been scheduled in Camas County
to commence May 20, 2008, at which time, or shortly after, all pending matters should
become the subject of a final order.
Camas County has also sought leave from both this Court and the Idaho Supreme
Court to appeal the granting of the preliminary injunction. This Court denied that
request, and a decision from the Idaho Supreme Court has not yet been received as to
whether they will accept review of the interlocutory order granting an injunction. This
Court has reviewed Camas County's Memorandum in Support of Motion for Acceptance
of Appeal by Permission. As the nature of the preliminary injunction order and the
decision supporting it is interlocutory, and subject to revision until such time as it
becomes finaL there are some points raised by Camas County's appeal brief that should
be acknowledged by this Court, and perhaps some points in the Court's Decision that
should be solidified.
Several arguments are raised by the County in their brief before the Supreme
Court. One of the hinge points of the County's argument throughout all of the
proceedings thus far, is that the actions taken by the Camas County Board of
Commissioners in considering large scale zoning changes throughout the County were
done in a legislative, not quasi-judicial capacity. Their argument seems to be that if the
County undertakes to rezone portions of the County on a large enough scale. the County
can dispense with the procedural formalities required of quasi-judicial matters. Indeed,
the County makes the same argument in current briefing: that Camas County
Commissioners or P& Z Commissioners can engage in conf1icts of interest in public
matters and public proceedings and public decisions affecting their o\vn property so long
as these "proceedings" are legislative. This Court takes a different view.

DECISION ON CONFLICT OF INTERESTS ISSUE FOR PURPOSES OF A PRELIMINARY
INJUNCTION
2

In support of their position, Camas County cites Burt v. City of Idaho Falls. 105
Idaho 65, 665 P.2d 1075. The Court does not read Burt as Camas County does. EYen
Burt says: "The annexation ordinance was silent as to the zoning of the annexed land:

therefore it came into the city as unzoned land. " (Emphasis added) Burt. supra at 67.
The Idaho Supreme Court in Burt went on to cite Cooper v. Board (~lCoun{y
Commissioners of Ada County, 101 Idaho 407,614 P.2d 947 (1980) stating that " ... the

action of the Board of Commissioners in acting upon a rezoning request was quasijudicial in nature:' (Emphasis added). This Court has focused on the fact the property
was rezoned, which appears to be the focus of the Burt court. Camas County has focused
on the word "request," in arguing that there is no particular applicant here making a
request; that this action in rezoning huge portions of Camas County was done at the
instigation and request of the Board of Commissioners or P&Z. However. none of the
decisions of the Idaho Supreme Court seem to rest on the distinction as to who requested
the rezone; in this Court's view, the distinction rests on thefact that the property is
rezoned.

Assuming for the moment that Camas County might be correct in its argument
that the overall proceedings in March of 2007 were "legislative" does not, however, get
them "out of the woods." At least part of the thrust of this Court's December 28,2007
decision is that the proceedings effecting the rezone in March of 2007 were subject to
appeal, pursuant to Idaho Code 67-6521 (1)( d), and thus proceedings leading up to the
March hearing were subject to the requirements that Camas County maintain a
"transcribable verbatim record" pursuant to Idaho Code 67-6536. But whether the
proceedings before the Board of Commissioners are in fact appealable does not appear at
all to be the ultimate factor in determining whether a transcribable verbatim record must
be kept. Rather, with or }vithout an appeal. Idaho Code 67-6536 provides that: "The
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proceedings envisioned by this statute for which a transcribable verbatim record must be
kept shall inclllde all public

hearing~'

at which evidence or testimony is receil'ed .. or

during which the commission or governing boaf(i deliberates toward a decision after
compilation of the record. JJ It was this Courfs finding from the evidence that the Board
had deliberated toward a decision, at public hearings. apparently after the P&Z
recommendation had been received, with no record of those deliberations or discussions.
These findings further served as the basis for the Courfs conclusion that a required
record had not been maintained. Moreover. if an appeal is a required element of 676521(l)(d). Idaho Code 31-1506 seems to make any order or proceeding of the Board
subject to judicial review.
Camas County also contends (both before this Court and before the Idaho
Supreme Court on their appeal motion) that because their overall activity was legislative.
and thus not subject to judicial review. no transcribable record need have been
maintained under § 67-6536. This does not necessarily answer the question as to whether
any particular proceeding was quasi-judicial. If this particular proceeding in March of
2007 (when the County amended the comp plan and rezoned large portions of the county)

was quasi-judicial. then it could not be "legislative" for purposes of keeping a record, nor
can the proceedings leading up to it be exempt as legislative activity. In short. the
County cannot go through a proceeding that is unquestionably "quasi-judicial" in
character. for which all parties agree a verbatim record is required. but meet and discuss
the pending matters prior to the hearing and call that activity "legislative," Idaho Code

~

67-6536 is clearly intended to apply to meetings that might take place bet()fe or after the
scheduled and noticed public hearing.
In reviewing this issue. it appears the March 2007 hearings during which the
County actually passed the amended comp plan and rezoned large portions of the County
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were unquestionably quasi-judicial. In addition to the BlIrt decision. the County has also
cited Jerome Coun(v v. Holl(yway 118 Idaho 681. 799 P.2d 969 (1990) for the proposition
that the County has acted in a legislative capacity. and states in their brief that "'no
discussion of the term 'quasi-judicial' ... was had" in that case. Au contraire. There is a
passage in that case that bears directly on this issue. In discussing the notice and hearing
requirements of Idaho Code § 67-6509 (the same notice and hearing requirements of
LLUPA applicable to the March 2007 hearings) the Idaho Supreme Court stated: "This
Court confronted this issue in the case of Citizens./iJr a Better Government v. ('ollnty oj

Valley, 95 Idaho 320,508 P.2d 550 (1973) and quoted with approval the Supreme Court
of the State of California as follows: "When the statute requires notice and hearing as to
the possible effect of a zoning law upon property rights the action of the legislative

body becomes quasi-judicial in character, ... " citing Hurst v. Ciry of Burlingame, 207
Cal. 134,277 P. 308 (1929) (Emphasis added in both parts.)
Granted, although this discussion is centered on the requirements of notice and
hearing, the case makes clear that the County cannot exempt themselves from the
requirements of a transcribable record by calling all activity of the County "legislative"
in nature. As the Jerome Counry case would seem to make abundantly clear. even if a
particular decision of the County might be construed overall by a Court as legislative
activity, and thus not revielt'able, particular hearings are unquestionably "quasi-judicial"
because they require notice and hearing As such, there is no way the County can deem
themselves engaged in "legislative activity" in conducting these hearings such that they
are immune from the requirements of keeping a record. both during these hearings and
leading up to them. In sum, whether a matter is ultimately reviewable by a Court. and
'whether it is "quasi-judicial" are different questions. The matters under review \vere
unquestionably quasi-judicial insofar as the record keeping requirements are concerned.
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ISSUES PRESENTED
In addressing the current conflict of interest issue it is important to note that the
facts are not in dispute. at least through the hearings held so far. Camas County neyer
attempts to dispute the fact that both Smith and Backstrom own property that vms directly
atlected by the zoning changes that took place. Further, Camas County has not disputed
the fact that neither Smith as chair of the planning and zoning commission, or Backstrom
as head of the Board of Commissioners ever disclosed their property holdings. I
Additionally. Camas County never argues or disputes the fact that neither Smith nor
Backstrom ever recused themselves from participating in the proceedings at issue. There
is no suggestion in the evidence that Smith or Backstrom did not participate in every
hearing at issue. Instead. Camas County has raised 3 arguments in its defense:
1.) Whether Idaho Code § 67-6506 applies to Camas County when it adopted
amendments to its Comprehensive Plan and Zoning Ordinance? Camas County
takes the position that proceedings at issue were "legislative" as opposed to
"quasi-judicial" and therefore Smith and Backstrom are exempt from conflicts of
interest.
2.) Whether Martin must prove the level of economic interest that is present on the
part of any planning and zoning commission member or county commissioner
with an alleged conflict of interest, and whether Martin must prove that any

I At hearing. Backstrom admitted that he never disclosed any of his property holdings. he never recused
himself from any of the proceedings, and he never sought advice of counsel as to whether or not he should
have done either. Smith testified that the only disclosure he made as to any of his land holdings. was to
simply point to the general areas where he owned land on a map during a work session held by the
Planning and Zoning commission. Further. Smith testitted that this was the only disclosure he made. at any
level of proceedings. Additionally. Smith testified that he solicited a legal opinion from the County's legal
counsel as to whether there was a contlict of interest which was not shared with the public and which he
relied upon in deciding to continue participating in the deliberations.
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changes in zoning designations were motivated by, or actually affected, a
conflicted member's economic interest.
3.) If a violation of Idaho Code § 67-6506 occurs. is the appropriate remedy to
simply disregard the conflicted members vote'?

ANALYSIS & CONCLUSIONS
Initially. it is important to note that the activities challenged by Martin encompass
more than one hearing or proceeding.

From the Court's reading. Camas County argues

that all of its actions are in essence "legislative" and thus the alleged violations of the
LLUPA do not apply. As noted elsewhere in this and earlier decisions. while the Court
agrees that the creation of a Comprehensive Plan is probably a "legislative" activity, the
Court disagrees with the assertion that the passing of a zoning ordinance, simply because
it is deemed to cover the whole county or is done in conjunction with the Comprehensive
Plan is in any way "legislative:'

1.) Does Idaho Code § 67-6506 applv in the instant case?
Camas County contends that Idaho Code § 67-6506 (which prohibits conflicts of
interest) does not apply to the proceedings which are the subject of this instant lawsuit.
Specifically, Camas County relies wholly on the contention that the County, in adopting
its Land Use Map, Zoning Ordinance, and Zoning Map, exercised its legislative power
and that § 67-6506 only applies to quasi-judicial proceedings.
Idaho Code § 67-6506 states the following:
A governing board creating a planning, zoning, or planning and zoning
commission, or joint commission shall provide that the area and interests
within its jurisdiction are broadly represented on the commission. A
member or employee of a governing board, commission, or joint
commission shall not participate in any proceeding or action when the
member or employee or his employer, business partner, business
associate. or any person related to him by affinity or consanguinity vvithin
the second degree has an economic interest in the procedure or action.
Any actual or potential interest in any proceeding shall be disclosed at
DECISION ON CONFLICT OF INTERESTS ISSUE FOR PURPOSES OF A PRELIMINARY
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or before any meeting at which the action is being heard or
considered. For purposes of this section the term "participation" means
engaging in activities which constitute deliberations pursuant to the
open meeting act. No member of a governing board or a planning and
zoning commission with a conflict of interest shall participate in any
aspect of the decision-making process concerning a matter involving
the conflict of interest. A knowing violation of this section shall be a
misdemeanor. (Emphasis added)
See IDAHO CODE ANN § 67-6506. In applying Idaho Code § 67-6506. the Idaho

Supreme Court has stated that the legislature intended to prohibit economic
conflicts of interest and that in adopting Idaho Code § 67-6506 the legislature
acted ·'to assure that, consistent with our democratic principles. only impartial and
objective persons make decisions affecting other person's liberty and property."
A1anookian v. Blaine County. 112 Idaho 697, 701 (Idaho 1987).

As noted in the Court's discussion regarding the current posture of the
case and previous rulings and determinations by this Court, though Camas County
may have engaged in some activities which could be "legislative," they
undeniably engaged in activities which are "quasi judicial" in nature and are
therefore subject to the conflict of interest provisions of Idaho Code § 67-6506.
Thus even if Camas County is right in its assertion that Idaho Code § 67-6506
does not apply to "legislative" activities, it is clear to this Court that some of the
proceedings, (particularly those which were the subjects of prior notice and which
constituted "public hearings"), \vhich Smith and Backstrom participated in, are
properly characterized as "quasi-judicial" and therefore their participation v,as in
violation of the conflict of interest provisions of Idaho Code § 67-6506.
Camas County also contends that Idaho Code § 67-6506 does not apply
(apparently to any proceedings involving rezoning or the Comp Plan) because

DECISION ON CONELICT OE INTERESTS ISSUE FOR PURPOSES OF A PRELIMINARY
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requiring the zoning process to occur piecemeal would violate the requirements of
Idaho Code § 67-6511 and § 67-6508. Camas County posits that those code
sections require that comprehensive planning take into account the whole of the
jurisdiction. The Court rejects this argument. First, Camas County attempts to
group all of the challenged activities into one group. "legislative activity:' vvhen
in reality. as set forth above, at least some of the challenged activities are "quasijudicial." (i.e .... rezoning portions of the county). Second. while "planning"
might have to take into account "the whole of the jurisdiction" as Camas County
suggests, there is no requirement in either of the statutes referred to that mandate
the County do zoning "all in one piece" or "all at one time. ,.
Beyond a mere assertion that doing zoning in piecemeal violates Idaho
Code § 67-6511. Camas County gives no other support for their contention. In no
way does the application of § 67-6506 prevent zoning from being done in
accordance with the comprehensive plan. 2 Further. zoning is commonly done on
a piecemeal basis. and as long as it is in accordance with the comprehensive plan,
it does not violate § 67-6511. The application of § 67-6506 in this case would not
and does not change this. The Court is in no way declaring or even implying that
zoning should not be done in accordance with the comprehensive plan. Applying
the contlict of interest requirements of § 67-6506 supports. rather than prohibits,
the concept that zoning should occur for various parcels at various times.

I.e.

§

In fact, had the zoning in this case been done in a piecemeal fashion so that conflicted members could
have recused themselves during proceedings which involves land in which they have an economic interest,
while still participated in proceedings which involves land in which they did not have an economic interest.
there would be no issue for this Court to decide.
C
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67-6506 only prevents parties with an economic interest from participating in the
zoning affecting their particular property.
2.) Economic Interest and its affect on the proceedings at issue
Camas County next argues that Martin has failed to meet his burden of
proof by pointing to the fact that "no evidence exists suggesting that either
gentleman lobbied or advocated for particular zones, or that either discussed his
ownership of properties with other members of the Planning and Zoning
Commission or the Board of Commissioners.,,3 Camas County contends that it is
incumbent on Mmiin to prove that any change in zoning designations were
motivated by an economic interest. which resulted in a direct pecuniary benefit.
and which adversely affected him.
It is undisputed that both. Smith's and Backstrom's property were directly

affected by the zoning changes and that they were both in a position to possibly
influence or perhaps direct changes to zoning: at a minimum both participated in
the decision to make such changes.
The language ofIdaho Code § 67-6506 is clear and unambiguous; it
certainly contains no requirement that a party who has an economic interest must
reap a direct pecuniary benefit or that there must be some direct adverse harm
directly to the plaintiff. The statute states that any "actual or potential interest"
in any proceeding must be disclosed. S'ee IDAHO CODE ANN § 67-6506 (emphasis

3 Through their assertion, Defendants have squarely identified the major complaint that has led to the
current Imvsuit: the fact that there is little in the way of any record to figure out what was discussed.
considered. disclosed. and/or voted on. In order for this court or any interested citizen to review in order to
make an informed decision about disputes or to determine if conflicts were ever disclosed. a record is
mandatory.
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added). Moreover. it prohibits "participating in (Iny wpect ol/he decision making

process.
The Court needs look no further than Manookian v. Blaine County to
analyze
. this issue. In Afanookian

t·.

Blaine Countv.
. the Chair of the Planning and
~

Zoning Commission, and a member of the Board of County Commissioners
owned land on v'lhich one of several proposed alternative routes for a power line
might cross. 112 Idaho 697, 703 (1987). After the P & Z recommended, and the
Board approved an alternate route which did not cross the property of either of the
members, the affected property owners challenged the actions alleging a contlict
of interest under § 67-6506. Id. Though the conflicted members did not even vote
in the ultimate decision, their participation alone H'as sufficient to taint the

proceedings and thereby invalidate them. Id. (Emphasis added). The Court did
not require a showing on the part of plaintiffs that either conflicted member
lobbied or received any direct pecuniary benefit from the proceedings.
Following kfanookian and the clear language of Idaho Code § 67-6506.
this Court does not believe that the Martin need make a showing any greater than
what was required of the plaintiffs in l\1anookian. That is, Martin need not show
that the conflicted members reaped any sort of pecuniary benetit or show that
Martin was in any \'lay adversely affected. Martin need only show that the
conflicted members had an economic interest in the proceedings in vvhich they
participated. Id.
Camas County goes to some length to point out that land holdings of
Smith and Backstrom which were rezoned \vere not the only areas that were
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rezoned. and that any changes in zoning were consistent vvith the comprehensive
plan and were not singled out for favorable or unfavorable treatment. In essence.
the argument is made that if enough other property is rezoned at the same time.
actual conflicts of interest can be ignored. There is no support in the law for this
proposition. This same argument vvas made in AJanookian. where the appellants
argued that the construction of high voltage lines across a person's property does
not have the type of "economic effect" contemplated by § 67-6506. See 112
Idaho at 701. Further, the dissent in that case even noted that the parties who
were found to have "conflicts of interest" denied that their property either
increased or decreased in value.

4

112 Idaho at 703. In Afanookian, plaintitTs

were not required to prove the amount of economic interest that was present on
the part of the conflicted members, nor were they required to prove an increase or
decrease in the value of the conflicted members property or of their own property.
they were simply required to prove that an economic interest existed. and despite
arguments to the contrary. the majority in that case noted that transmission lines
impact the land they occupy, and that depending on the present and future use of
the property, there are multiple ways the property could be economically
impacted. Jd. at 701 (emphasis added).
Analogous to the economic impact found to exist in Afanookian so as to
make

I.e.

§ 67-6506 applicable. Martin, in this case. need not prove the amount

of economic interest present on the part of Smith and Backstrom, but instead need

~ Similar assertions were made during the court hearing. where Defendant Ed Smith was questioned a~ to

his lack of intent to develop, selL or build on any of the land that he owned which was up-zoned during the
process in question.
DECISION ON CONFLICT OF INTERESTS ISSUE FOR PURPOSES OF A PRELIMINARY
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only prove that one existed and that the conflicted parties still participated.
Distinguishable and even more egregious than the parties in iV/anookian, the
parties here not only participated in the proceedings. but took part in \'oting as
well. Whether up-zoned or down-zoned. the ability to subdivide the land into
smaller parcels or put it to a use that it would not have otherwise had absent the
zoning changes. impacts the land in an economic way \vhich can be measured and
quantified. See Id. at 701.
The Court rejects Camas County's arguments that. first, these proceedings.
ewn if they were legislative. would necessarily be exempt from a conflict of
interest analysis. Second, the Court rejects the suggestion these proceedings were
legislative: only some might have been. Smith and Backstrom participated in
proceedings that required notice and hearing and were unquestionably "quasiJudicial". Third, Martin need not show that a public official actually benefitted
from the conflict of interest. Fourth, whether Smith or Backstrom actually voted
is of no legal significance: participation in a quasi-judicial proceeding is enough.
Fifth. the magnitude or contemplated size of the rezone is no shield against the
requirements of I.e. 67-6506.
3.) Appropriate Remedy.

Camas County has argued that even if the Court finds there to be a
violation of I.C. § 67-6506 either because the participation of Smith. (\',:ho O\vned
property which was positively affected by zoning recommendations which he
participated in making to the Board of Commissioners). or because of the
participation of Backstrom, (who also owned propeliy \vhich was favorably
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affected by actions which were taken and approved with his participation on the
Board of Commissioners), the proper remedy is to simply disregard the conflicted
member's vote. Camas County urges such an outcome because this was a county\vide process, and there has been no showing of undue influence by Smith or
Backstrom. However. the Court is un-persuaded, and finds that simply
disregarding a contlicted member's vote is not sufficient to purge the taint that a
contlict of interest may have had on the proceedings leading up to the vote.
First, Camas County cites to no Idaho authority to support the proposition
that the appropriate remedy, where a conflict of interest exists, is to simply
disregard the conflicted members vote. The Court finds the language of Idaho
Code § 67-6506 to be clear and unambiguous. Manookian

1'.

Blaine County, 112

Idaho 697, 701 (Idaho 1987). "Where a conflict of interest exists a commission
member 'shall not participate in any proceeding or action ... ". See lei: see also
IDAHO CODE ANN § 67-6506. Further, such a member is prohibited from
participating even ifhe or she will not vote. 5 Sprenger, Grubb & Associates, Inc.,
r. City olHailey, 127 Idaho 576, 584 (Idaho 1995).

In lvfanookian

v.

Blaine County, the Idaho Supreme Court affirmed the

decision of the District Court which concluded that the participation of two
planning and zoning members who had an economic interest in the matters
presented to them for decision, and who participated in the hearings before the
Planning and Zoning commission constituted a violation of I.e. § 67-6506. The

'St:'e 2006 Idaho Session Laws. H.B. No. 724. Ch. 213 which amended Idaho Code 67-6506 to further
prohibit conflicted members from even testifying at. or presenting evidence to. a public hearing or similar
public process.

DECISION ON CONFLICT OF INTERESTS ISSUE FOR PURPOSES OF A PRELIMINARY
INJUNCTION
14

~1

'-0

l

dlect of such participation rendered the decisions of the county planning and
zoning commission and the Board of County Commissioners illegal and witlun/l

three and efFect. Id The Idaho Supreme Court further noted that even though the
conflicted members disqualified themselves before the voting took place, the
language ofI.C. § 67-6506 bars them from participating in the proceedings at all.
Under the Court's reading of lvfanookian, disregarding the vote of a
conflicted member is not appropriate.

ORDER
The Court concludes,for purposes of a preliminary injunction only, that conflicts
of interest existed at both the planning and zoning and county commissioner level which
will likely, upon trial, render Camas County's passage of the March 2007 zoning

amendments illegal and without further force and effect. If the Court were entering final
judgment today, this would be the result mandated by law without regard to whether
Martin himsel f has suffered or is suffering irreparable harm, or any harm whatsoever. As
it is, it would appear to be irreparable harm to all the citizens of Camas County if the
Court were to allow Camas County to proceed with zoning changes based on a void or
illegal ordinance. As with the prior order granting a preliminary injunction, the evidence
supporting it comes trom the County's own agents or employees, and is unlikely to
change at trial.
The Court finds, again, relying on the cases cited in its earlier decision, that the
right here is very clear. Accordingly, the injunction previously entered is hereby
continued in full force and eflect. This order constitutes a wholly independent and
separate order, and a separate basis for an injunction; dissolving one or the other of these
injunctions would not affect the other.
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A Court Trial is scheduled in Camas County for Tuesday. May 20. 2008. It will
not be continued under any circumstances, as these matters need to be finalized and
have the utmost priority.
No bond is required of plaintiff pursuant to Rule 65( c). This order is not a final
order pursuant to Rule 54(b) and is subject to modification or revision at any time.

IT IS SO ORDERED.

Dated

this~ day of April. 2008

District Judge
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this
day of April, 2008, I caused to be sen'ed a
true copy of the foregoing document by the method indicated below, and addressed to each
of the following:
Christopher P. Simms
191 Sun Valley road
P.O. Box 3123
Ketchum. ID 83340

::(U.S. Mail, Postage Prepaid
Hand Delivered
_ Overnight Mail
_ Telescope

Phillip 1. Collaer
Anderson Julian & Hull, LLP
P.O.Box 7426
Boise, ID 83707

~U.S. MaiL Postage Prepaid
Hand Delivered
_ Overnight Mail
_ Telecopy

Stephanie J. BOlmey
Carl J. Withroe
Moore Smith Buxton &
Bannock Street, Suite 520
Boise, ID 83702

-iU.S. Mail, Postage Prepaid
Hand Delivered
_ Overnight Mail
_ Telescope

Turcke, CHTD.

Deputy Clerk
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Paul 1. Fitzer, ISB No, 5675
Stephanie J. Bonney, ISB No. 6037
Carl J. Withroe, ISB No. 7051
MOORE SMITH BUXTON & TURCKE, CHID.
950 W. Bannock St., Suite 520
Boise,ID 83702
Tel: 208/33111800
Fa-x: 208/33111202

Attorneys for Defendants Camas County and the Individual Commissioners

IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT OF THE STATE
'i

OF IDAHO, IN AND FOR CAMAS COUNTY

GEORGE MARTIN and MARTIN CUSTOM
HOMESILLC,

Plaintiffs,

v.
ED SMITH and CAMAS COUNTY, IDAHO, by

and through the duly elected Board of
Commissioners in their official capacity,
KEN BACKSTROM, BILL DAVIS, and RON
CHAPMAN,

Defendants,

)
)
)
)
)
)
)
)
)
)

Case No. CV-07-24

MOTION TO DISMISS

)
)

)
)

-------------------------)
COMES NOW, Camas County, Idaho (the County), by and through its duly elected board
of county commissioners, Ken Backstrom, Bill Davis, and Ron Chapman (the Individual
Commissioners), (collectively, County Defendants), by and through their attorneys of record,
Moore Smith Buxton & Turcke, Chartered, and hereby moves this Court to dismiss the pending
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cause of action as it pertains to Camas County and the Camas County Board of Commissioners,
or in the alternative to vacate the trial setting currently for May 20, 2008, on the basis that the
underlying controversy shall be rendered moot upon the adoption of new land use ordinances and
resolutions by Camas County.
The present controversy pertains to the Plaintiff s prayer for injlUlctive relief seeking to
enjoin the County's 2007 Zoning Ordinance, Zoning Map, Comprehensive Plan, and Land Use
Map due to certain alleged violations of the Local Land Use Planning Act, Idaho Code 67-6501

et seq. This Court has temporarily enjoined the County from proceeding under the challenged
Zoning Ordinances, Maps, and Comprehensive Plan, but stated that the County was not
precluded from enacting new land use ordinances.
The County is in the process of adopting a new Comprehensive Plan, Comprehensive
Plan Map, Zoning Ordinance, and Zoning Map which by operation of law would repeal all
predecessor ordinances and resolutions in conflict therewith. The County Planning and Zoning
Commission held three separate meetings and a public hearing on or about April 21, 2008, and
submitted a recommendation to the Board of Commissioners. The Board of Commissioners held
two meetings regarding the recommendation and scheduled a public hearing for May 12,2008.
Should the County adopt new land use ordinances prior to the trial currently scheduled to begin
on May 20,2008, the pending controversy relating to the adoption of the prior land use
ordinances and resolutions shall be rendered moot in all aspects.
O<A case becomes moot when the issues presented are no longer live or the parties lack a
legally cognizable interest in the outcome." Goodson v. Nez Perce County Board of County
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Commissioners, 133 Idaho 851, 853,993 P.2d 614,616 (2000). "A case is moot if it presents no
justiciable controversy and a judicial determination will have no practical effect upon the
outcome." See Id.
In Goodson, the plaintiffs alleged that procedural violations were committed in the
promulgation of a 1996 personnel policy manual. The district court, similar to the present action,
granted a temporary restraining order prohibiting the Nez Perce County Commissioners from
proceeding under Resolution 96-03-016, which implemented a new 1996 personnel manual and,
also similar to the present action, any predecessor manual which included the 1979 version of the
manual. The final judgment was not entered until April 29, 2008; two full years after its
inception with summary judgment motions, orders. and appeals to the Supreme Court. In the
meantime. however, the Nez Perce Board of County Commissioners had adopted another
personnel policy manual in 1997. Thus, the issue presented to the Idaho Supreme Court was
whether the 1997 adoption of a new personnel policy manual rendered the underlying
predecessor manuals, and the proceedings litigating alleged procedural errors in their adoption.
as moot.
The Supreme Court held that the underlying cause of action was rendered moot. The
adoption of the 1997 manual. which the Court commented was not a violation of the temporary
restraining order, effectively \vithdrew the application of the 1979 manual and it was "therefore
unnecessary for this Court to determine the extent to which the 1979 manual was part of the
Employee's contract. Neither is it necessary to determine whether the Commission breached the
employees' contract by adopting the 1996 manua1."
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In Cowan v. Board o!Com'rs ofFremont County, 143 Idaho 501, 509, 148 P.3d 1247,

1255 (2006), the plaintiff argued that the board committed due process errors in granting an
application for a preliminary plat. The Supreme Court held that the Board's subsequent approval
of a second application for preliminary plat rendered the litigation concerning alleged procedural

and substantive violations committed in processing the first application moot. "Therefore, there
is no live controversy, and [the plaintiff's] arguments relating to the first application are moot."

Id
"The appellants have received all the relief to which they might have been fotUld to be
entitled. Only hypothetical questions remain. It being impossible for this court to grant appellants
other or additional relief, we will not proceed to formal judgment on the hypothetical issues but

will dismiss the appeal." In Re Doe I, 179 P.3d 300,301 (2008) quoting Dorman v. Young, 80
Idaho 435, 437,332 P.2d 480,481 (1958).
In the present action, the Plaintiff has sought injunctive relief pertaining the adoption of
the 2007 Zoning Ordinance and Map and Comprehensive Plan and Land Use Map. Should the
Board adopt new land use Qrdinances, and a new comprehensive plan and land use map, the
Plaintiff s action to enjoin prior ordinances and resolutions shall be rendered moot as alleged due
process violations that may have been committed in 2007 become hypothetical.
Accordingly, the County Defendants respectfully request that the Court dismiss the
present cause of action, or in the alternative to vacate the current trial setting. as it pertains to
Camas County and the Camas County Board of Commissioners upon the adoption of new land

use ordinances by Camas County.
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oore Smith Buxton & Turcke, Chtd.
950 West Bannock, Ste. 520
Boise, ID 83702
On behalf of Defendants Camas County
and Camas County Board of Commissioners
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CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing Motion to Dismiss was this

s;- day of May, 2008 served upon the following individuals and in the corresponding
manner:
Christopher P. Simms
P.O. Box 3123
Ketchum, ID 83340

Via facsimile, 208"622·7129
Phillip J. Collaer
ANDERSON JULIAN & HULL, LLP

P.O. Box 7426
Boise, ID 83707

Via United States mail
Hon. Robert Elgee
Blaine County Courthouse (resident chambers)
202 S, Second Ave. S, Suite 110
Hailey, ID 83333

Viafacstmile, 208-788-5512
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Stephanie 1. Bonney, ISB No. 6037
Paul J. Fitzer, ISB No. 5675
MOORE SMITH BUXTON & TURCKE, CHID.
950 W. Bannock St., Suite 520
Boise, ID 83702
Tel: 208/33111800
Fax: 208/33111202

Attorneys for Defendants Camas County and the Individual Commissioners

IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR CAMAS COUNTY
GEORGE MARTIN and MARTIN CUSTOM

)

Ho:tv1Es, LLC,

)
)
)
)
)
)
)
)

Plaintiffs,
v.
ED SMITH and CAMAS COUNTY, IDAHO, by
and through the duly elected Board of
Commissioners in their official capacity,
KEN BACKSTROM, BILL DAVIS, and RON
CHAPMAN,

Defendants.

Case No. CV-07-24

DEFENDANT'S EXHIBIT LIST

)
)
)
)
)
)

COMES NOW, Defendant Camas County, by and through their attorneys, Stephanie
Bonney and Paul Fitzer of the fIrm Moore Smith Buxton & Turcke, Chtd., and hereby submits its

Exhibit List 1 Supplementary Response to Discovery identifying Defendant's intended list of
exhibits,
A.

Legal Notices of the Planning and Zoning Commission
1.
Notice of Public Meeting - October 26, 2005
2.
Notice of Public Meeting - October 26,2005

DEFENDANT'S EXHIBIT LIST·

1-18

1

7

MOO~~

3.
4.
5.
6.
7.
8.
9.
10.

11.
12.
13.
14.
15.
16.
17.
18.

B.

SMl!H BUXTON

NO. 1114

Notice of three Public Hearings - March 28, 2006
Notice of three Public Hearings - April 4, 11, and 17,2006
Notice of Public Hearing - April 6, 2006
Notice of Public Hearing - April 4, 11, 17,2006
Notice of Public Hearing - Apri14, 11, 17, 2006
Notice of Public Hearing - April 6, 2006
Notice of copies of draft ordinance available - AprilS,l!, 2006
Notice of Public Meeting -June 13,2006
Notice of Public Meeting - June 20,2006
Notice of Public Meeting - June 27,2006
Notice of Public Hearing - August 1, 2006
Notice of Public Meeting - July 14,2006
Notice of Public Meeting - July 25, 2006
Notice of Public Meeting - August 9, 2006
Notice of Public Hearing - October 10, 2006
Notice of Public Hearing - October 10, 2006

Planning and Zoning Agendas
19.
October 4,2005
20.
November 1,2005
21.
December 6, 2005
January 10,2006
22.
23
February 7, 2006
24.
February 7, 2006
25.
March 7, 2006
26March 28, 2006
27.
March 28,2006
28.
April 4, 2006
29.
April 6, 2006
30.
April 6, 2006
31.
April 11, 2006
32.
April 11, 2006
33.
April 11, 2006
34.
April 17, 2006
35.
April 17, 2006
36.
May 2, 2006
37.
May 2,2006
38.
May 11, 2006
39.
May 11,2006
40.
May 22, 2006
41.
June 6, 2006
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42.
43.
44.
45,
46,
47,
48,
49.
50.
51.
52.
53.
54,
55.
56.
57.
58,
59.
60.
61.
62.
63.
64.
65.
66.
67.
C.

1'\ IVI

MVV~t

)Ml iH bUAIUN

NO, 1114

June 6, 2006
July 11,2006
July 11, 2006
July 18 t 2006
July 25,2006
August 1, 2006
August 9,2006
August 9. 2006
August 15.2006
August 22, 2006
August 29, 2006
September 5, 2006
September 13, 2006
September 19,2006
September 26, 2006
October 3,2006
October 10,2006
October 17,2006
October 24, 2006
December 5, 2006
January 2, 2007
February 6, 2007
March 6, 2007
Apri13, 2007
May 1, 2007
June 5, 2007

Planning and Zoning Meeting Minutes
68.
October 4, 2005
October 4, 2005
74.
75.
November It 2005
82.
December 6, 2005
January 10, 2006
88.
February 7, 2006
89.
91.
March 7,2006
96.
March 28, 2006
99.
April 4, 2006
104. April 6, 2006
106. Apri19, 2006
.109. April 17, 2006
113. May 2,2006

DEFENDANT'S EXHl)3IT LIST - 3

68~224
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117.
125.
128.
134.
136.
141.
143.
148.
151.
154.
167.
175.
179.
185.
187.
189.
196.
203.
204.
207.
210.
214.
220.
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May 11,2006
May 22,2006
June 6, 2006
June 13,2006
June 20, 2006
July 5,2005
July 9, 2006
July 18,2006
July 25,2006
August 1,2006
AUcoust 9, 2006
August 15,2006
August 29,2006
September 5, 2006
September 13,2006
September 19,2006
September 26, 2006
October 3, 2006
October 10, 2006
October 17,2006
October 24, 2006
December 5,2006
April 3, 2007
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Planning and Zoning Tape Catalog

225-226

E.

Legal Notices for the Board of County Commissioners
227. Notice of Public Hearing - April13, 2006
228. Notice of Ordinance 142
229. Notice of Public Hearing - May 17,2006
230. Notice of Public Hearing - September 11,2006
231. Notice of Public Hearing - March 14,2007
232. Notice of Ordinance 147
233. Notice of Public Hearing - March 14, 2007
234-5 Map Inserts
236. Notice of Public Hearing - April 18, 2007
237. Notice of Ordinance 150
238. Notice of Ordinance 153
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MOORE SMITH BUXTON

October 17,2005
:.Tovember 14, 2005
January 24, 2006
February 13,2006
February 21, 2006
February 28, 2006
March 6, 2006
March 13,2006
April 13, 2006
Apri125, 2006
Apri126,2006
May 3, 2006
May 8, 2006
May 10, 2006
May 12,2006
May 17, 2006
May 22, 2006
May 25,2006
June 5, 2006
June 6, 2006
June 26, 2006
July 5, 2006
July 10, 2006
July 20. 2006
August 14,2006
August 22,2006
September 11,2006
September 26, 2006
October 10, 2006
November 13,2006
November 20, 2008
November 28, 2006
December 11,2006
December 26, 2006
January 8, 2007
January 16,2007
January 22, 2007
February 12,2007

February 20,2007
March 14, 2007
March 19,2007
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281,
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283.
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March 26,2007
March 27, 2007
March 29, 2007
April 18, 2007
July 9,2007
November 14,2005

Board of County Commissioners Meeting Minutes
287, January 24, 2006
288. February 13, 2006
289. Febmary 21, 2006
290. February 28, 2006
291. March 6,2006
292. March 13,2006
293. April 13,2006
294. Apri125, 2006
295. April 26, 2006
296. May 3, 2006
297. May 8, 2006
299. May 10, 2006
300_ May 12,2006
301. May 17,2006
302. May 22, 2006
303. May 25, 2006
304. June 5, 2006
305. June 6, 2006
306. June 26, 2006
307. July 5, 2006
308. July 10, 2006
309. July 20, 2006
310. August 14,2006
311. August 22, 2006
3 12. September 11, 2006
314. September 26, 2006
315. October 10,2006
316. November 13, 2006
317. November 20,2006
318. November 28,2006
319, December 11, 2006
321. December 26,2006
322. January 8, 2007
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323.
324.
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326,
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January 16,2007
January 22, 2007
February 12,2007
February 20, 2007
March 14, 2007
March 19, 2007
March 26,2007
March 27, 2007
March 29~ 2007
April 18, 2007

H.

Board of County Commissioners Tape Catalog
334-335- photocopy error

333

1.

Board of County Commissioners Sign-in sheets
336.
April 18,2007
March 14,2007
337-343

336-343

J.

Resolution 96 Adopting the Comprehensive Plan May 25,2006

344-420

K.

Resolution 103 Adopting the Land Use Map March 29, 2007

421-423

L.

Ordinance 11 Creating Planning and Zoning Commission, May 10, 1976 424-425

M.

Ordinance 147 Amending Ordinance 11 adopted September 11,2006

426-428

N.

Ordinance 12 Original Zoning Ordinance, May 10, 1976

429-497

O.

Ordinance 142 Notice adopted April 13, 2006

498

P.

Ordinance 150 Zoning Map adopted March 29, 2007

499-500

Q.

Ordinance 153 Zoning Ordnance adopted April 18, 2007

501-570

R.

Compilation of written documentation submitted during
Planning and Zoning and Board public meetings and hearings
with regard to Comprehensive Plan, Land Use Map, Zoning
Ordinance and Zoning Map.

571-854

Deeds pertaining to properties ",,;thin Camas County

855-870

S.
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Respectfully submitted this -4day ofMey, 2008.

MOORE SMITH BUXTON & TuRCKE. CHTD.
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CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing Defendant's Exhibit List was
this

-i-Jday of May, 2008 served upon the following individuals and in the corresponding

manner:
Christopher P. Simms
P,O. Box 3123
KetchlUll, ID 83340
Via Fax and United States mail

Phillip J. Collaer
ANDERSON JULIAN & HULL, LLP

P.O. Box 7426
Boise, ID 83707
Via Fax and United States mail

Hon. Robert Elgee
Blaine County Courthouse (resident chambers)
202 S. Second Ave. S, Suite 110
HaileY,ID 83333
Via Fax and United States mail
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CHRISTOPHER P. SIMMS
Attorney at Law
US Bank Bldg., Ste 209
191 Sun Valley Road
P.O. Box 3123
Ketchum, ID 83340
Tel: 208621 7878
Fax: 2086227129
ISB# 7473
Attorney for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF CAMAS
GEORGE MARTIN,
Plaintiff,

)

)
)
)

and

)

MARTIN CUSTOM
HOMES, L.L.C.,

)
)

v.

)
)
)
)

ED SMITH,

)
)

Plaintiff,

)

Defendant,
and

CAMAS COUNTY, IDAHO,
By and through the duly elected
Board of Commissioners in
their official capacity,
KEN BACKTROM.
BILL DAVIS, and
RON CHAPMAN.
Defendants.

)
)
)
)
)
)

)
)
)
)
)

)
)
)

PLAINTIFF'S TRAIL EXHIBIT LIST

Case No. CV-07-24

PLAINTIFF'S TRIAL
EXHIBIT LIST

Comes now Plaintiff: through counseL and produces this. Plaintiffs trial exhibit
list for May 20-23.2008;
LEGAL NOTICE & PUBLIC HEARING ISSUES

1. Plaintiff's Exhibit A through A29 Camas County Planning and Zoning
Commission Meeting Minutes November 1. 2005 through October 24. 2006,
inclusive and as to specifically the follovving;
11-1-05,12-06-05.2-7-06.3-7-06.3-28-06.4-4-06. 4-6-06, 4-11-06. 4-17-06,
5-2-06,5-11-06,5-22-06.6-6-06.6-20-06. 6-27-06. 7-11-06. 7-18-06. 7-25-06,
8-1-06,8-9-06. 8-15-06, 8-29-06. 9-5-06, 9-13-06. 9-19-06, 9-26-06, 10-3-06.
10-10-06, 10-17-06 & 10-24-06.
2. Plaintiffs Exhibits B through B36 Camas County Board of Commissioner
Meeting Minutes April 25, 2006 through October 24. 2006, inclusive and as to
specifically the following;
4-25-06,4-26-06, 5-3-06, 5-8-06. 5-10-06, 5-12-06, 5-17-06, 5-22-06. 5-25-06.
6-5-06,6-6-06.6-26-06,7-5-06,7-10-06.7-20-06, 8-14-06, 8-22-06,9-11-06.
9-26-06.10-10-06,11-13-06.11-20-06.11-28-06, 12-11-06,12-26-06,1-8-07,
1-16-07,1-22-07,2-12-07.2-20-07,3-12-07, 3-14-07, 3-19-07, 3-26-07. 3-27-07.
3-29-07 & 4-18-07.
3. Plaintiffs Exhibits C through C 11 Legal Notice of Public Hearings. as published
in the Camas County newspaper of record. the Camas Courier on proposed Amended
Camas County Comprehensive Plan and Zoning Ordinance & Publication of Camas
County Ordinances 142. providing for Alternative Notice Procedure, 150. Amended

PLAINTIFF'S TRAIL EXHIBIT LIST

39i

Zoning Designation Map. and 153. Amended Zoning Ordinance. and specifically as
follows:

*Exhibit C: March 8. 2006, Camas Courier published. Legal Notice of
Public Hearing at Planning and Zoning for amended Zoning Ordinance.
Zoning Map and Comprehensi\'e Plan. for hearing to be held March 28.
2006.

* Exhibit Cl:

March 15. 2006. Camas Courier published. Legal Notice of

Public Hearings at Planning and Zoning for amended Zoning Ordinance.
Zoning Map and Comprehensi\'e Plan. for hearings to be April 4. 11. &
17.2006.

*Exhibit C2: April 19.2006 Camas Courier Publication of Camas County
Ordinance 142 providing for Alternative Notice Procedure.

*Exhibit C3: Recorded Copy of Camas County Ordinance No. 142
*Exhibit C4: March 22, 2006. Camas Courier published. two (2) Legal
Notices of Public Hearings at Planning and Zoning. one (1) for amended
Zoning Ordinance and Zoning Map. and one (1) for Comprehensive Plan.
for hearings to be held on April 4. 11 and 17.2006.

*Exhibit C5: Notice published in Camas Courier on AprilS. 2006
announcing availability of proposed changes to Comp Plan and Land Use
Map. at the price of. 10 per page. and .50 per map page.

*Exhibit C6: April 19. 2006. Camas Courier published. Legal Notice of
Public Hearing at the Camas County Board of Commissioners. to hear
proposal to amend Camas County Comprehensive Plan on May 17.2006.

PLAINTIFF'S TRAIL EXHIBIT LIST

*Exhibit C7: September 28. 2006. Camas Courier published. Legal

Notice of Public Hearing at the Camas County Board of Commissioners.
to hear proposal to amend Camas County Zoning Ordinance on October
10.2006.
*Exhibit C8: February 21. 2007. Camas Courier published. Legal Notice

of Public Hearings at the Camas County Board of Commissioners. to hear
proposal to amend Camas County Zoning Ordinance, a Comprehensive
Plan Map and Zoning Map. to be heard on March 14.2007.
*Exhibit C9: March 28. 2007. Camas Courier published, Legal Notice of

Public Hearing at the Camas County Board of Commissioners. to hear
"comments on the corrected portions of the proposed zoning ordinance
which had been previously misprinted." April 18.2007.
*Exhibit CIO: April 4. 2006 Camas Courier Publication of Camas County

Ordinance 150 reflecting adoption an amended zoning designation map by
the Board of Commissioners on March 29. 2007.
*Exhibit CII: April 25. 2006 Camas Courier Publication of Ordinance

153 reflecting adoption of an amended zoning ordinance by the Board of
Commissioners on April 18. 2007.
4. Plaintiffs Exhibit D. posted Legal Notice of Planning and Zoning Commission
Public Hearing to be held March 19. 2007 regarding proposed Zoning Ordinance (on
remand after confusion resulting from misprinted ordinance. from March 14. 2007
Board of Commissioners meeting)

PLAINTIFF'S TRAIL EXHIBIT UST

5. Plaintiffs Exhibit E, pages 1 through 29 Camas County Planning and Zoning
Commission Agendas from November 1. 2005 through October 24. 2006. period of
Amendments to Comprehensive Plan. Zoning Ordinance & accompanying maps.
provided as genuine by Camas County pursuant to Discovery Request. for the
specific dates as follows:

11-1-05,12-6-05,1-10-06,2-7-06.3-7-06.3-28-06, 4-4-06, 4-6-06.
4-11-06, 4-17-06, 5-2-6. 5-11-06. 6-6-06, 7-11-06. 7-18-06. 7-25-06.
8-1-06, 8-9-06, 8-15-06. 8-22-06, 8-29-06, 9-5-06, 9-13-06, 9-19-06.
9-26-06. 10-3-06, 10-10-06. 10-17-06 & 10-24-06.
6. Plaintiffs Exhibit F. pages 1 through 30 Board of County Commissioner Agendas
from May 3, 2006 through April 18. 2007, provided by County pursuant to Discovery
Requests, for the specific dates as follows:

5-3-06.5-8-06,5-22-06, 5-25-06. 6-5-06. 6-6-06, 6-25-06, 6-6-06. 7-5-06.
7-10-06, 7-20-06. 8-14-06. 8-22-06, 9-11-06. 9-20-06, 10-10-06,
10-24-06,11-13-06.11-20-06.11-28-06.12-11-06. 12-26-06, 1-8-07.
1-16-07.1-22-07,2-20-07,3-14-07.3-19-07, 3-26-07, 3-27-07. 3-29-07 &
4-18-07.
LLUPA SUBSTANTIVE DICTATES ISSUES
(also see minutes for lack of deliberation or consideration of issues
required to be environmental, water, flood, economic, cost of services,
and or public facilities)
7. Plaintiffs Exhibit G- Amended Camas County Comprehensive Plan adopted by
Resolution 96, May 25, 2006.
8. Plaintiffs Exhibit G 1- Camas County Resolution 96 adopting Comprehensive
Plan May 25, 2006.

PLAINTIFF'S TRAIL EXHIBIT LIST

9. PlaintitTs Exhibit G2 - Public Records Request by George Martin. and response
thereto Camas County Administrator with attached Map purporting to be the Camas
County Comprehensive Plan Land Use Map adopted May 22. 2006.
10. Plaintiffs Exhibit G3 - Camas County Comprehensive Plan dated June 3. 1997.
II. Plaintiffs Exhibit H pages 1through 12

Public Records Requests submitted by

Plaintiff. requesting various bits of substantive information from Camas County.
together with Camas County Planning Administrator responses thereto.
12. Plaintiff's Exhibits II through 14

Cover sheets for four separate publications

offered at Planning & Zoning Public Hearing by Joseph Schwarzbach. "Water
Resources of Camas Prairie. South - Central Idaho". "Soil Survey of Camas County
Area Idaho'" "City of Fairfield Source Water Assessment Final Report" and "Ground
Water Resources of Camas Prairie Camas and Elmore Counties Idaho:'
13. Plaintiff's Exhibit J - Letter from Idaho Commerce and Labor, dated July 26.
2006. submitted to Camas County Planning and Zoning Commission.
14. Plaintiff's Exhibit K - Letter from Law Firm Gibson and Dunn on behalf of the
public interest group Preserve the Camas Prairie, directed to the Camas County
Planning and Zoning Commission. dated October 17,2006.
IS. Plaintiffs Exhibit L - Flyer submitted to Camas County Board of Commissioners
by Plaintiff seeking discussion of substantive planning issues.
16. Plaintiff's Exhibit M - Letter from Idaho Department of Lands. dated March 19.
2007. directed to the Camas County Planning and Zoning Commission. seeking to
have substantive planning issues considered.

PLAINTIFF'S TRAIL EXHIBIT LIST

17. Plaintiffs Exhibit N: Joanne &

Ray Freeman letter to Camas County

Commissioners date stamped received March 7.

~007.

concernmg water & sewer

Issues.

18. Plaintiffs Exhibit NI: Joe Adamski letter to Camas County Commissioners date
stamped received March 7. 2007. concerning preservation of agriculture. fiscal
impacts. water and flooding issues.
19. Plaintiffs Exhibit N2:

Bob and Eileen Rodman letter to Camas County

Commissioners date stamped received March 7. 2007. concerning procedural issues.
and failure to adhere to substantive dictates.
20. Plaintiffs Exhibit N3: Preserve the Camas Prairie Inc. public interest organization
letter to Camas County Commissioners date stamped received March 7, 2007.
concerning procedural issues. conflicts of interest. economic impacts.
21. Plaintiff s Exhibit N4: LaDonna Rosellini letter to Camas County Commissioners
date stamped received March 8, 2007, substantive dictates issues not considered
including

infrastructure,

roads.

electricity.

telephone.

flood

plain,

aquifer.

environmental impact. and wildlife corridors. Why haven't any these concerns been
discussed?
22. Plaintiffs Exhibit N5: Mary Holladay letter. dated March 13. 2007 to Camas
County Commissioners, concerning \vater & se\ver issues.
23. PlaintifTs Exhibit N6: Karen Sherrerd letter. dated March 13. 2007 to Camas
County Commissioners, concerning upzone to commercial in Soldier Creek.
24. Plaintiffs Exhibit N7. flyer published and submitted to Camas County Board of
Commission during the March 2007 Public

PLAINTIFF'S TRAIL EXHIBIT LIST

Hearings. concerning proposed

amendment impact on roads. agricultural lands. protection of water resources.
property values. schools. la\v enforcement. tire protection. EMS. sewage treatment.
traffic. wildlife. and other public facilities.
25. Plaintiff's Exhibit 0:

Request to Examine/Copy Public Records submitted by

George Martin regarding P&Z map recommendation - Camas County Planning and
Zoning Department. Map attached.
26. Plaintiff's Exhibit P: Camas County Resolution by the Board of Commissioners
Repealing All Existing Comprehensive Plans (Resolution No.1 03). Map attached.
27. Plaintiffs Exhibit Q: Certification of Authenticity & Affidavit for Summary of
Legal Hours and Summary of Legal Expenses and Costs.

CHRISTOPHER P. SIMMS
ATTOREY FOR PLAINTIFF

PLAINTIFFS TRAIL EXHIBIT LIST

CERTIFICATE OF SERVICE

I HEARBY CERTIFY that on the 19th day of May!. 2008, a true and correct copy
of the foregoing PLAINTIFF'S TRIAL EXHIBIT LIST was served by delivering same
via facsimile to Phillip 1. Collaer, Attorney for Defendant Ed Smith. 250 South Fifth
Street, Ste. 700, P.O. Box 7426, Boise Idaho 83707-7426, facsimile number 208 344
5880. and Stephanie 1. Bonney and Carl Withroe, Attorneys for Camas County
Defendants 950 W. Bannock St., Ste 520. Boise. Idaho 83702, facsimile number 208 331
1202.
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CHRISTOPHER P. SIMMS
Attorney at Law
US Bank Bldg .. Ste 209
191 Sun Valley Road
P.O. Box 3123
Ketchum. ID 83340
Tel: 208 622 7878
Fax: 2086227129
ISB# 7473
Attorney for Plainti ff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO. IN AND FOR THE COUNTY OF CAMAS
GEORGE MARTIN.
Plaintiff.
and
MARTIN CUSTOM
HOMES, L.L.c.,
Plaintiff,
v.

ED SMITH,
Defendant.
and

)
)
)
)
)
)
)

)

)
)
)
)
)
)
)

)

CAMAS COUNTY, IDAHO.
By and through the duly elected
Board of Commissioners in
their official capacity.
KEN BAXTROM.
BILL DAVIS. and
RON CHAPMAN.

Case No. CV-07-24

)
)
)
)

PLAINTIFF'S APPLICATION FOR
TEMPORARY RESTRAINING ORDER.
PRELIMINAR Y INJUNCTION AND
DECLARATORY RELIEF

)

)
)
)

)
)

)

Defendants.

)

PLAINTIFF'S APPLICATION FOR TEMPORARY RESTRAINING ORDER.
PREUfvllNARY INJUNTlON AND DECLARATORY RELIEF MAY 12.2008
COMPREHENSIVE PLAN. LAND LISE \1AP. ZONING ORDINANCE AND
ZONING DESIGNATION MAP

I.

On or about May 12. 2008. by

Board of Commissioners adopted a

Ordinanc~
n~w

Nos. 157 and 159

am~nd~d

th~

Camas County

Zoning Ordinance and Zoning

Designation Map.
2.

In the instant case the Defendanf s were repeatedly advised to follow the process as

provided under LLUP A. in both the amendment process beginning in 2005. which has now
been the subject of more than one (1) year of litigation. and again during the process
beginning in March of 2008.

Defendants were repeatedly invited to begin the initial

amendment process anew. follo\ving the la\vfully provided procedural and substantive
process, but declined to do so. Now on the eve of trial and probable adverse judgment.
Defendants. in violation of the Court's Order and LLUPA. have adopted alterative
ordinances. Unfortunately. the latest process is as procedurally and substantively flawed as
the initial process, and is void ab initio. The "adoption of new land use ordinances prior to
trial" was intended from its inception only to avoid the jurisdiction of the court.
3.

Idaho Rule of Civil procedure Rule 65( e). Grounds for preliminary injunction.

provides in pertinent part.

A preliminary injunction may be granted in the following cases:
(I) When it appears by the complaint that the plaintiff is entitled to the
relief demanded. and such relief or any part thereot: consists in restraining
the commission or continuance of the acts complained of. either for a
limited period or perpetually.
(2) When it appears by the complaint or affidavit that the commission
or continuance of some act during the litigation \vould produce \vaste. or
great or irreparable injury to the plaintiff.

(3) When it appears during th~ litigation that the defendant is doing. or
threatens. or is about to do. or is procuring or suff~ring to be don~. som~
PLAINTIFF'S APPLICATION FOR TEMPORARY RESTRAINING ORDER.
PRELL\lINARY INJUNTION AND DECLARATORY RELIEF MAY 12.2008
COMPREHENSIVE PLAN. LAND USE MAP. ZONING ORDINANCE AND
ZONING DESIGNATION ~1AP

J

act in violation of the plaintiffs rights, respecting the subject of the action.
and tending to render the judgment ineffectual.
5.

Idaho Code Section 67-6527 dealing with violations of LLlJPA also

provides for immediate injunctive relief. The statute reads in pertinent part.

Upon a showing that a person has engaged or is about to engage in an act
or practice constituting a violation of this chapter or ordinance or
regulation enacted hereunder. a permanent or temporary injunction.
restraining order, or such other relief as the court deems appropriate shall
be granted. The governing board shall not be required to furnish bond.
6.

In the instant case Plaintiff has previously shown he would be irreparably harmed if

Defendant Camas County is permitted to proceed with the processing of land use
application under illegally adopted amended zoning ordinances that have adversely affected
real property in which he holds and interest, as to lands that have been affected by said
amended zoning. Plaintiff relies heavily upon paragraph numbered (3) of Rule 65(e).
7.

Attached hereto and made a part hereof are the following Exhibits;
•

Exhibit A

Published Notice of Planning and Zoning Commission

Hearing on Zoning Ordinance and Comprehensive Plan. Camas
Courier April 2. 2008. for hearing on April 21. 2008.
•

Exhibit B

Published Notice of Board of County Commissioners

Hearing on Zoning Ordinance and Comprehensive Plan. Camas
Courier April 23, 2008, for hearing on May 12.2008.
•

Exhibit C Findings of Fact and Conclusions of Law by the Camas
County Planning and Zoning Commission. dated April 22. 2008
regarding Camas County Zoning Map.

PLAINTIFF'S APPLICATION FOR TEMPORARY RESTRAJNING ORDER.
PRELIMINARY INJUNTION AND DECLARATORY RELIEF MAY 12. 200S
COMPREHENSIVE PLAN. LAND USE MAP. ZONING ORDINANCE AND
ZONING DESIGNATION MAP
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•

Exhibit D Findings of Fact and Conclusions of Law by the Camas
County Planning and Zoning Commission. dated April 22. 2008
regarding Camas County Zoning Ordinance

•

Exhibit E Findings of Fact and Conclusions of Lmv by the Camas
County Planning and Zoning Commission. dated April

n.

2008

regarding Camas County Comprehensive Plan Map.
•

Exhibit F Findings of Fact and Conclusions of Law by the Camas
County Planning and Zoning Commission, dated April 22. 2008
regarding Camas County Comprehensive Plan.

•

Exhibit G - Publication of adoption on May 12. 2008 of Zoning
Ordinance No. 157. and Zoning Map Ordinance No. 158 Board of
County Commissioners Hearing published in the Camas Courier on
May 14. 2008.

DEFENDANT'S ACTIONS IN ADOPTING NEW AMENDED ORDINANCES IS IN
VIOLA TION OF THE COURT'S PRELIMINARY INJUNCTIONS
8.

This Court, in its order of December 28. 2007, without striking the ordinance as

wholly void, enjoined and prohibited Defendant from proceeding under the Zoning
Ordinance amended in March of 2007 and the related Zoning Map if the Zoning Map
purportedly affected any sort of change in existing zoning. Again. in this Court's Order of
March 10. 2008 the Court stated. on page three (3) "until such time as a final Order is
entered the County cannot treat the March 2007 Zoning Amendments as void .....
9.

The Court stated. "In the Court's view the applicable zoning in Camas County

goveming land use applications cannot change week to week. as the case at hand progresses.
PLAINTIFF'S APPLICATION FOR TEMPORARY RESTRAINING ORDER.
PRELIMINARY INJUNTION AND DECLARATORY RELIEF - MA Y 12.2008
COMPREHENSIVE PLAN. LAND USE MAP. ZONING ORDINANCE AND
ZONING DESIGNATION MAP
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At such time as a/inal order is entered the question of which County Zoning Ordinance
applies will have been settled. and not before:'
10.

The only means to amend the Zoning Ordinance is the procedure provided for in the

Zoning Ordinance. Article XVII. and in full compliance with LLUPA. The Defendanfs
actions in amending the Zoning Ordinance. again altering the Zoning Designation in areas
purportedly affected by zoning change by the 2007 amendments. are in violation of the
Court's Order.
PROCESS OF ADOPTING NEW AMENDED COMPREHENSIVE PLAN & ZONING
ORDINANCE IN VIOLATION OF LLUPA
6.

The new amended Comprehensive Plan and Zoning Ordinance Land Use Map and

Zoning Map are substantially identical to that approved in May 2006. March and April
2007. with several minor exceptions.
7.

The draft date of the new amended Camas County Comprehensive Plan and Zoning

Ordinance is March 10, 2008 before any meeting had been held. indicated unnoticed and
illegal meetings ofthe Board of Commissioners.
8.

The draft date of the new amended Camas County Comprehensive Plan and Zoning

Ordinance Land Use Map and Zoning Map is March 142008 before any meeting had been
held. indicated unnoticed and illegal meetings of the Board of Commissioners.
9.

Among the procedural errors associated with the new process are: a) Legal Notice of

Public Hearing deticiencies in violation of

I.e.

Sections 67-6509 & 67-6511 because no

summary of the proposed amendments. that would reasonably apprise an individual of the
nature or location of the proposed land use zoning changes. was included in said Legal
Notice; b) nor was said notice prO\ided to all political subdivisions providing services
PLAINTIFF'S APPLICATION FOR TEMPORARY RESTRAINING ORDER.
PRELIMINARY INJUNTION AND DECLARATORY RELIEF MAY 1 2008
COMPREHENSIVE PLAN. LAND USE MAP. ZONING ORDINANCE AND
ZONING DESIGNATION MAP
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within the planning jurisdiction, specifically City of Fairfield, and West Magic Fire
District; c) deficiencies under I.e. Section 67-6511 and Camas County No. 142 in providing
additional or alternative notice in the case of zoning district boundary change in that notice
was not posted as required at the Camas County Courthouse or Fairfield City Hall: d)
deficiencies in the recommendations made by the Planning and Zoning Commission to the
Board of County Commissioner regarding the new amended Comprehensive Plan, Zoning
Ordinance and related Land Use Map and Zoning Designation Map in violation of

I.e.

Sections 67-6507, 67-6509 (a) & (b), 67-6511 (b), and in the findings issued by the Board of
Commissioners; e) publication deficiencies under

I.e.

Section 31-715A due to failure to

publish the entire text, including legal description of the rezoned land, or alternatively a
summary that actually describes the amendments made; and f) failure to remedy the
stench of pre-existing conflicts of interest as found by this court.
10.

Idaho Code Sections 67-6502 provides the twelve (12) purposes for the Local

Land Use Planning Act, including; (a) To protect property rights while making
accommodations for other necessary types of development such as low-cost housing and
mobile home parks, (b) To ensure that adequate public facilities and services are provided
to the people at reasonable cost, (c) To ensure that the economy of the state and localities
is protected, (d) To ensure that the important environmental features of the state and
localities are protected, (e) To encourage the protection of prime agricultural, forestry,
and mining lands for production of food, fibre, and minerals, (f) To encourage urban and
urban-type development within incorporated cities, (g) To avoid undue concentration of
population and overcrowding of land, (h) To ensure that the development on land is
commensurate with the physical characteristics of the land, (i) To protect life and
PLAINTIFF'S APPLICATION FOR TEMPORARY RESTRAINING ORDER,
PRELIMINAR Y INJUNTION AND DECLARA TORY RELIEF -- MA Y 12, 2008
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property in areas subject to natural hazards and disasters, (j) To protect fish, wildlife, and
recreation resources, (k) To avoid undue water and air pollution, (1) To allow local school
districts to participate in the community planning and development process so as to
address public school needs and impacts on an ongoing basis.
11.

The legislature to ensure the purposes of the Act are met provides for the mandatory

duties, process, procedure and required criteria to be considered in
67-6508, 67-6528, 67-6535 and 67-6537.

For exanlple,

I.e.

I.e.

Sections 67-6507,

Section 67-6528 states in

relevant part, " .. .In adoption and implementation of the plan and ordinances, the
governing board or commission shall take into account the plans and needs of the state of
Idaho and all agencies, boards, departments, institutions, and local special purpose
districts ... " No such accounting of said plans or needs was had in this case or appears in
the record of same.
12.

Likewise, I.C. Section 67-6511 (a) provides in relevant part, " ... Requests for an

amendment to the zoning ordinance shall be submitted to the zoning or planning and
zoning commission which shall evaluate the request to determine the extent and nature of
the amendment requested. Particular consideration shall be given to the effects of any
proposed zone change upon the delivery of services by any political subdivision
providing public services, including school districts, within the planning jurisdiction ... "
No such evaluation of the extent and nature of the amendment has here occurred, or
appears in the record of same.

13.

Similarly,

I.e.

Section 67-6511 (b) allows a Planning and Zoning commission to

make a recommendation to amend a Zoning Ordinance only "After considering the
PLAINTIFF'S APPLICATION FOR TEMPORARY RESTRAINING ORDER,
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rl

comprehensive plan and other evidence gathered through the public hearing process .....
No such consideration was made or appears anywhere in the record of this new process.

14.

Idaho Code Section 67-6537 (4), states "When considering amending, repealing

or adopting a comprehensive plan, the local governing board shall consider the effect the
proposed amendment, repeal or adoption of the comprehensive plan would have on the
source, quantity and quality of ground water in the area." Nothing in the record hereof
indicates that any such consideration of ground water issues was had by the Camas
County Board of Commissioners.

15.

Finally, the legislature, to be certain the purposes of LLUPA were adhered to,

adopted 67-6535, requiring approvals of land use ordinances affecting a change in zoning
district boundary, like that which has occurred here, to base the decision upon standards
in writing. In full the statute provides,

(a) The approval or denial of any application provided for in this
chapter shall be based upon standards and criteria which shall be set forth
in the comprehensive plan, zoning ordinance or other appropriate
ordinance or regulation of the city or county.
(b) The approval or denial of any application provided for in this
chapter shall be in writing and accompanied by a reasoned statement that
explains the criteria and standards considered relevant, states the relevant
contested facts relied upon, and explains the rationale for the decision
based on the applicable provisions of the comprehensive plan, relevant
ordinance and statutory provisions, pertinent constitutional principles and
factual information contained in the record.
(c) It is the intent of the legislature that decisions made pursuant to this
chapter should be founded upon sound reason and practical application of
recognized principles oflaw. In reviewing such decisions, the courts of the
state are directed to consider the proceedings as a whole and to evaluate
the adequacy of procedures and resultant decisions in light of practical
PLAINTIFF'S APPLICATION FOR TEMPORARY RESTRAINING ORDER,
PRELIMINARY INJUNTION AND DECLARATORY RELIEF MAY 12,2008
COMPREHENSIVE PLAN, LAND USE MAP. ZONING ORDINANCE AND
ZONING DESIGNATION MAP

8

considerations with an emphasis on fundamental fairness and the
essentials of reasoned decision-making. Only those whose challenge to a
decision demonstrates actual harm or violation of fundamental rights, not
the mere possibility thereof, shall be entitled to a remedy or reversal of a
decision. Every final decision rendered concerning a site-specific land use
request shall provide or be accompanied by notice to the applicant
regarding the applicant's right to request a regulatory taking analysis
pursuant to section 67-8003, Idaho Code.
None of this occurred in the initial or new amendment process. Therefore, the
new amended Comprehensive Plan, Zoning Ordinance and related Land Use Map
and Zoning Designation Maps are void on the face of the record before the Court.
No analysis of whether or not the previously adopted flawed Plan, Zoning
Ordinance or Maps, are void is necessary. The Court should proceed to restrain
and enjoin the new amendments, and move through trial on the merits of all the
amendments.

16.

Plaintiff files this unverified Application, through Counsel, after brief, but

good faith review of the facts and law applicable hereto, and stands ready to
present testimony or duly executed affidavit at the first opportunity given a recess
of trial.

WHEREFORE, Plaintiff prays this Court enter its Order temporarily
restraining Defendant from processing any land use applications under the Zoning
Ordinance and Comprehensive Plan illegally adopted on or about May 12, 2008,
including but not necessarily limited to subdivision applications and rezone
applications as to any lands purportedly affected by a change of land use
designation thereby.
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PlAINTIFF'S

EXHIBIT

C

Finding of Facts and Conclusions of Law
Camas County Planning and Zoning Commission
Apn!22,2008

RE Camas County Zoning Map
Hearing date April 21, 2008
FINDING OF FACTS

2
3
4.
5.
6

7

Notice of Public Hearing
a. Published Notice
Camas Courrer, 4/2/08, 4/9/08, 4/16/08
b Letters to Agencies
3/14/08
The administrator presented the proposed ZOlling map to the P & Z
commission.
The map has been revised to reflect the proposed zoning In Camas County
The proposed map is in accordance WIth the Comprehensive Plan and
associated Land Use map
The proposed map was prepared by Alpine Enterprises, Inc at the direction
of the planning and zoning department
The proposed map, along With a copy of the proposed comprehensive plan
and proposed zoning ordinance were mailed to the following politlca!
subdivisions.
a. Camas county weed management
b. Camas Soil Conservation District
c Camas County Road and Bridge
d. Idaho department of fish and game
e Camas County Shenff
f. Camas County School District
g. Frontier Telephone
h Camas County fire Marshal
!.
Idaho POi/ver
J. Frosgren Associates. Inc.
k. South Central Health Department
Camas County Engineer at Galena Engineers
Responses have been received from Camas County Road and Bndge South
Central District Health, Camas County Soil Conservation District. & Camas
Creek Weed Management Cooperative
Notices were posted at all county lines and an other

\1

9

The zoning map was amended to address spatial anomalies rezoning such
areas to be designated as a conforming zone
10 P&Z held a public hearing on Apnl 21, 2008.
11 Notice was publJshed In the Camas Couner as required by State Statue 676509.

CONCLUSIONS OF LAVV
All requirements for providing notIce of the public heanng as set forth in Title
67, Chapter 65 and ordinances of the County of Camas have been met
2. All requirements for the conduct of public hearings as set forth In Title 67.
Chapter 65 and ordinances of the County of Camas have been meL
3 The proposed amendment to the Zoning Map IS consistent With the
Comprehensive Plan, Land Use Map, and Zoning Ordinances for the County
of Camas

It IS the conclusion of the Camas County Planning and Zoning Commission that the
Zoning Map IS in compliance With the Zoning Ordinance, Comprehensive Plan and land
Use Map and recommends approval to the Board of County Commissioners as
presented on Apnl 21 st , 2008

Marshall Ralph; \, \ (;)
~
Chairman, Camas'{'ountv Planning and 70ning

C;
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EXHIBIT

I' ()

Findings of Camas County
Planning and Zonllig Commission
April 22, 2008

RE Camas County Zoning Ordinance
Hearing date. April 21, 2008

FINDING OF FACTS

1

2
3.
4.
5.

6.

7

Notice of Public Hearing
a. Published Notice
Camas Courier, 4/2/08.4/9/08.4/16/08
b. Letters to Agencies:
3/14/08
The administrator presented the proposed Zoning Ordinance to the P & Z
commission.
The Ordinance has been reVised to reflect some changes In Camas County
including an overlay district, additional dwening units and 40 acre parcels
The proposed Zoning Ordinance was prepared by the planning and zoning
department.
The proposed Zoning Ordinance was mailed to the following political
subdivisions.
a. Camas county weed management
b. Camas Soli Conservation Distnct
c. Camas County Road and Bndge
d. Idaho department of fish and garne
e. Camas County' Shenff.
f. Camas County School District
g Frontier Telephone
h. Camas County fire Marshal
I.
Idaho Power
1. F rosgren ASSOCiates, Inc
k. South Central Health Depar1ment
1 Camas County Engineer at Galena Engineers
Responses have been received from Camas County Road and Bridge, South
Central District Health, Camas County Soil Conservation District & Camas
Creek \Need Management Cooperative
Notices were posted at all county Itnes and all other required locations.

8. The Zoning Ordinance was amended to reffect the correct zoning in
subdivisions to eliminate as many non conforming lots as possible In the
county
9. P&Z herd a public hearing on Apnl 21, 2008.
10 Notice was published in the Camas Courier as required by State Statue 676509.
11. All requirements for providing notice of the public hearing as set forth 'In Title
67, Chapter 65 and ordinances of the County of Camas have been met
12. All reqUIrements for the conduct of public hearings as set forth in Title 67,
Chapter 65 and ordinances of the County of Camas have been met

It is the recommendation of the Camas County Planning and Zoning Commission that
the ZOlllng Ordinance be approved and be presented to the Board of County
nd
Commissioners on April 22 2008.

Marshall Ralph'
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Chairman, Camas County Planning and ZOllin'~
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PLAINTIFF'S
EXHIBIT

e.

Findings of Camas County
Planning and ZOning Commission

Aprt122,2008

RE. Camas County Comprehensive Plan Map
Heanng date: Apnl 21 , 2008

fiNDING OF FACTS

2
3.
4
5

S

7
8
9

Notice of Public Hearing
a Published Notice:
Camas Couner, 4/2/08, 4/9/08, 4/16/08
b. Letters to Agencies
3/14/08
The administrator presented tho proposed Camp Plan Map to the P & Z
commission.
The map has been revised to reflect some changes in Camas County
The proposed Comp Plan Map was prepared by the planning and zoning
department.
The proposed comprehenstve plan map was mailed to the following political
subdivisions
a. Camas county weed managernent.
b. Camas Soil Conservation Distnct
c Camas County Road and Bridge
d. Idaho department of fish and game
e. Camas County Shenff
f. Camas County School District
g. Fronticr Telephone
h. Camas County fife Marshal
Idaho Power
J
Frosgren Associates, Inc
k South Central Hoeltll Department
L Camas County Engineer at Galena Engineers
Responses have been received from Camas County Road and Bridge, South
Central District Health, Camas County SOil Conservation Distnct & Camas
Creek Weed Management Cooperative
Notices were posted at all county lines and all other required rocations
The Comp Plan map was amended to plan for the future growth of the county
P&Z held a public heanng on April 21 2008

10 Notice was published in the Camas Couner as required by State Statue 676509
11 All requirements for providing notice of the public heanng as set forth In Title
67, Chapter 65 and ordinances of the County of Camas have been met.
12 All requirements for the conduct of public heanngs as set forth in Title 67.
Chapter 65 and ordinances of the County of Camas have been met

It IS the recommendation of the Camas County Planning and Zoning Commission that
the Comprehensive Plan Map be approved and be presented to the Board of County
nd
CommIssioners on April 22 , 2008

i

;

I

Findings of Camas County
Planning and Zoning Commission
Apn122,2008

RE. Camas County Comprehensive Plan
Hearing date. April 21, 2008
FINDING OF FACT~

1

2.
3
4.

5

6

7
8
9

Notice of Public Heanng
a. Published Notice
Camas Courier. 4/2/08, 4/9/08. 4/16/08
b. Letters to Agencies
3/14i08
The administrator presented the proposed Comp Plan to the P & Z
commission.
The plan has been revised to reffect some changes in Camas County
The proposed Comp Plan was prepared by the planning and zoning
department.
The proposed comprehensive plan was mailed to the following political
subdivisions.
a. Camas county weed managernent
b. Camas Soil Conservation Distnct
c Camas County Road and Bridge
d. Idaho department of fish and game
e. Camas County Sheriff.
f Camas County School District
g Frontier Telephone
h. Camas County fire Marshal
Idaho Power
J. Frosgren Associates, Inc
South Central Health Department
k
I Camas County Engineer at Galena Engineers
Responses have been fecelved from Camas County Road and Bridge South
Central District. tealth Camas County Soli Conservation District. & Camas
Creek VI/eed Management Cooperative
Notices were posted at aI/ county linos and all other reqUired locations
The Comp Plan was amended to address specifIC needs of the county
includIng overly zone districts
on Aped 21,
P&Z held a publiC

p

PlAINTIFF'S
EXHIBIT
F

10 Notice was published HI tile Camas Couner as required by State Statue 676509.
11. All requirements for providing notice of ihe public hearing as set forth In Title
67, Chapter 65 and ordinances of the County of Camas have been met
12. All requirements for the conduct of public hearings as set forth In Title 67.
Chapter 65 and ordinances of the County of Camas have been met

It is the recommendation of the Camas County Planning and Zoning CommissIon that
the Comprehensive Plan be approved and be presented to the Board of County
Commissioners on April 22 0 <1, 2008
.. 1
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CHRISTOPHER P. SIMMS
Attorney at Law
US Bank Bldg., Ste 209
191 Sun Valley Road
P.O. Box 3123
Ketchum, ID 83340
Tel: 208 622 7878
Fax: 2086227129
ISB# 7473
Attorney for Plaintiff

IN TIIE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF CAMAS
GEORGE MARTIN,
Plaintiff,
and
MARTIN CUSTOM
HOMES, LLC.,
Plaintiff,

v.
ED SMITH,
Defendant,
and

CAMAS COUNTY, IDAHO,
By and through the duly elected
Board of Commissioners in
their official capacity,
KEN BACKTROM,
BILL DAVIS, and
RON CHAPMAN,
Defendants.

STIPULATION AS TO
EVIDENCE

)
)
)
)
)
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)
)

Case No. CV-07-24

STIPULATION AS TO FACTS
AND ADMISSION OF DOCUMENTARY
EVIDENCE

AND ADMISSION OF DOCUMENTARY

Comes now the parties hereto, through counsel, and hereby stipulate to the
following facts for purposes of submission of the legal issues herein;
DOCUMENTARY EVIDENCE
1.

The parties stipulate to the admission into evidence of Plaintiff s Exhibits A
A29, B- B36, C - CII, D, E, F, G-G3, H-H12, 11-14, J, K, L, M, N-N7, 0, P &
Q, all as included in Plaintiffs Trial Exhibit Binder.

2.

The parties stipulate to the admission into evidence of Defendant's Exhibits
A 1 through A18, BI9-67, C68 -224, D226-226, E227-238, F239-286, G287332, H333, 1336-343,1344-420, K421-423, L424-425, M426-428, N429-497,
0498, P499-500, Q501-570, R571-854 and S855-870, all as included in the
Defendant's Trial Exhibit Binder pages 1-870.
STIPULATION OF FACTS

3.

The parties stipulate that the Defendant's Exhibits admitted into evidence, as
referenced in paragraph 2 above, comprise the entire administrative record in
possession of Camas County.

4.

The Planning and Zoning Commission nor the Board of Commissioners
",+h~r

+M'"

+I\;(.~

(OJ('<.

generated or considered new studies or new data fin adoption of the
Comprehensive Plans of 2006 or 2007. The studies and data within the 1997
Comprehensive Plan was the data and information considered by the Planning
and Zoning Commission and Board of Commissioners in adopting the Plan.
5.

Although no independent formal written recommendation from the Planning
and Zoning Commission to the Board of County Commissioners to adopt the
Comprehensive Plan and Land Use Map, in 2006 or 2007, Defendant submits

STIPlJLA TION AS TO FACTS AND ADMISSION OF DOCUMENTARY
EVIDENCE

F5

2

I'

T

-r'd

rec.",r

h. (

that maps, notes and other materials in the record submitted complies with any
legal requirements.
6.

No independent formal written recommendation from the Planning and
Zoning Commission to the Board of County Commissioners to adopt the
amended Zoning Ordinance or Zoning Designation Map exist. Defendant
submits that a draft Ordinance and draft Map were transmitted to the Board of
Commissioners and satisfy any legal requirements.

7.

The Board of County Commissioners did not generate any independent formal
written record of decision of adoption of Ordinance 150 or 153, other than the
Ordinance itself.

8.

Legal Notice of Public Hearing, pursuant to Camas County Ordinance 142
was posted at all designated locations except the City of Fairfield City Hall.
Notice was posted inside, not outside the Camas County Courthouse.

9.

No written verification exists regarding Legal Notice of Public Hearing,
pursuant to IC 67-6509, to political subdivisions providing services within the
planning area, as to Planning and Zoning Commission meetings or hearings.

10.

At the Board of County Commissioner level Legal Notice of Public Hearing,
pursuant to IC 67-6509, was purportedly mailed to all political subdivisions
providing services within the planning area, except West Magic Fire
Protection District and the City of Fairfield. No written verification of notice

1Y

1

t

exists.

I'" (>141 1 O"'fl

L.

11.:'\ Legal descriptions of the various zonmg designations on the 2006-2007
Comprehensive Plan, Land Use Map, Zoning Ordinance and Zoning

STJPULA TION
EVIDENCE

TO FACTS AND ADMISSION OF DOCUMENTARY

r)C1

Designation Map were not considered in adoption of same nor published with
the Ordinances.
12.

Publication of Zoning Ordinance 153 adopted April 18, 2007 did not include
any legal descriptions or map. The publication directed the reader to find the
full text of the ordinance at the Planning and Zoning Office during regular
office hours.

13.

Publication of the Zoning Designation Map Ordinance No 150 adopted March
29,2007 did not include any legal descriptions or map.

14.

Plaintiff owns in fee simple the following parcels of real property in Camas
County as of May 20, 2008: a) 40+ acre parcel 770 E 240 N., b) 29 acre parcel
west of Soldier Road and South of Baseline Road, c) lots 3 and 4 Blk 5
Homestead Subdivision, within an existing approved and platted subdivision
of one acre lots.

15.

The above parcels of real property, in order were located within the named
zoning district prior to and after the rezone process of 2006-2007 a)
agricultural/ agricultural, b) agriculturallRl c) AT/AS

16.

Plaintiff had a fee simple ownership interest in two (2) 80 acre parcels, in
section 4, that were sold to third parties while retaining a contractual fiscal
interest in the development, marketing, and building potential thereon. The
north parcel, was zoned AT before and after the 2006-2007 rezone process.

pI ",,,,

The southern parcel was rezoned from AG to Rl as a result of the 2006-2007
zoning amendment process.

STIPULATION AS TO FACTS AND ADMISSION OF DOCUMENTARY
p~)
EVIDENCE

17.

Plaintiff holds a first right of refusal as to a 67 acre parcel in Section 4 that

c- \''7,&
p

was rezoned from AG to R1 as a result of the 2006-2007 zoning amendment
process.
18.

The parcels generally described in the two preceding paragraphs, numbered
16 and 17, were included in the R-7 land use designation in the
Comprehensive Plan Land Use Map existing prior to the 2006-2007
Comprehensive Plan Amendments and R-l land use designation in the post
2006-2007 Comprehensive Plan Land Use Map amendments.

19.

The 29 acre parcel described in paragraph 14 subparagraph b, was included in
the R-7 land use designation in the Comprehensive Plan Land Use Map
existing prior to the 2006-2007 Comprehensive Plan Amendments and R-l
land use designation in the post 2006-2007 Comprehensive Plan Land Use
Map amendments.

20.

The two tape series labled March 26, 2007 also includes an audio recording of
the March 27, 2007 deliberative proceedings at Board of Commissions
meeting of those same dates.

STIPULATION
EVIDENCE

TO FACTS AND

~ADMISSION

OF DOCUMENTARY

pc)
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CHRISTOPHER P. SIMMS
ATTOREY FOR PLAINTIFF

PAUL FITZER
MOORE, SMITH, BUXTON & TURKE, ATTORNEYS FOR DEFENDANT

STIPULATION AS TO FACTS AND ADMISSION OF DOCUMENTARY
~~~
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CHRISTOPHER P. SIMfvlS
Attorney at Law
US Bank Bldg .. Ste 209
191 Sun Valley Road
P.O. Box 3123
Ketchum. 10 83340
Tel: 208622 7878
Fax: 208622 7129
ISB# 7473
Attorney for Plaintiff
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO. IN AND FOR THE COUNTY OF CAMAS
GEORGE MARTIN.
Plaintiff,

)

Case No. CV-07-24

)

and

)

)

MARTIN CUSTOM
HOMES. L.L.c..

)
)

PLAINTIFF'S MOTION FOR LEAVE TO
AMEND PETITION BY ADDING TWO
ADDITIONAL CAUSES OF ACTION:

)

Plaintiff.

)

v.

)
)

ED SMITH.

)

)
)

Defendant.
and

)
)

1 ) DECLARATORY & INJUNCTIVE
RELIEF AGAINST RESOLUTIONS 114
& 115 AND ORDINANCES #157&
#158
2) DAMAGES FOR VIOLATION OF
STATE & FEDERAL LAW

)

CAMAS COUNTY. IDAHO.
By and through the duly elected
Board of Commissioners in
their official and individual
capacities.

)
)

)
)

)
)

KEN BAXTROM.
BILL DAVIS. and
RON CHAPMAN.

)

)

Defendants.

PLAINTIFF'S MOTION FOR LEA VE TO A:YIEND PETITION

COMES NOW PETITIONER. George Martin. pursuant to I.R.C.P. 15 (a). 15 (d).
18 (a) and 20 (a)

and files this. his Motion for Leave to Amend Petition and tile

supplemental pleadings by adding t\"vo additional Causes of Action: I) Claim for
Declaratory Relief relating Defendant's adoption of Resolutions 114 and 115. and
adoption of Ordinance Nos. 157 and 158. a replacement Comprehensive Plan, Land Use
Map. Zoning Ordinance and Zoning Designation Map: and 2) a Damages Claim for
violation of State and Federal Layv. in support thereof states as follows:
I.

I.R.C.P. Rule 15 (a) of the Idaho Rules of Civil Procedure requires leave of court

to amend a party's pleading at any time beyond twenty (20) days atter said pleading is
served.
2.

I.R.C.P. Rule 15 (a) states that " ... Ieave shall be freely given when justice so

reqUIres ...
3.

I.R.C.P. Rule 15 (d), supplemental pleadings. provides in pertinent part, "Upon

motion of a party the court may. upon reasonable notice and upon such terms as are just
permit him to serve a supplemental pleading setting forth transactions or occurrences

or events which have happened since the date of the pleading sought to be
supplemented. whether or not the original pleading is defective in its statement of a
claim for relief If the court deems it advisable that the adverse party plead thereto. it
shall so order. specifying the time there tor. ..
4.

Rule 18 (a). regarding joinder of claims provides "A party asserting a claim to

relief as an original claim, counterclaim. cross-claim. or third-party claim. may join.
either as independent or as alternate claims. as many claims. legal. equitable. or maritime.
as the party has against an opposing party'"

PLAINTIFF'S MOTION FOR LEAVE TO AMEND PETITION
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5.

Under the Permissive Joinder of the Idaho Rules of Civil Procedure. Rule 20 (a).

all persons may join in one action as plaintiffs if they assert any right to relief jointly.
severally. or in the alternative in respect of or arising out of the same transaction.
occurrence. or series of transactions or occurrences and if any question of law or fact
common to all of them will arise in the action. All persons may be joined in one action as
defendants if there is asserted against them jointly. severally. or in the alternative. any

right to relief in respect of or arising out of the same transaction, occurrence, or
series of transactions or occurrences and if any question of law or fact common to
all of them will arise in the action.
6.

Pending before this court is an Amended Petition bringing three (3) causes of action.

the first two of which allege breach of contract and tort actions against Ed Smith. the former
chair of the Camas County Planning and Zoning Commission and the real estate broker who
represented Plaintiff in a real estate transaction wherein Plaintiff purchased the
approximately two hundred and ten (210+-) acres of real property in Camas County. which
is the subject ofland use contention and Plaintiff s damages. The third cause of action seeks
Declaratory Judgment relating to the legality of Defendanfs adoption of a Comprehensive
Plan. Comprehensive Plan Land Use Map. Zoning Ordinance and Zoning Designation Map.
The challenged Comprehensive Plans were adopted on May 25. 2006 as Resolution 96 and
amended March 29. 2007. The challenged Zoning Ordinance was adopted on April 18.
2007. as Ordinance #153 and the Zoning Designation Map adopted March 29. 2007 as
Ordinance # 150.

7.

Plaintiff has discovered. by observation and participation. additional facts and

grounds for relief. Defendant has taken certain illegal evasive actions. subsequent to the

PLAINTIFF"S l\'10TION FOR LEA VE TO Alv1END PETITION

filing said amended petition which give rise to additional causes of action inextricably
related as arising out of the same transaction. occurrence. or series of transactions or
occurrences and with common questions of law and tact.
8.

The basis of challenge against the 2006-2007 Comprehensive Plan. Land ese f\lap.

Zoning Ordinance and Zoning Designation Map include various procedural and substantive
failures to comply with LLUPA and due process of la\','. including. but not limited to: failure
to maintain a revie\vable record. legal notice of Public Hearing violations. Conflicts of
Interest and failure to comply with the substantive dictates of LLUPA.
9.

This Court entered Preliminary Injunctions against Defendant Camas County based

upon failure to maintain a revie\vable record. December 28. 2007 and due to conflicts of
interest April 2. 2008.

The Preliminary Injunction orders prohibit Defendant Camas

County. from proceeding under the Zoning Ordinance amended in March of 2007 and the
related Zoning Map if the Zoning Map purportedly afTected any sort of change in existing
zonmg.
10.

The date set for the conclusion of bench trial on issues arising out of the pending

Declaratory Judgment action is August 19.2008.
11.

The August 19. 2008 trial will not resolve all of the issues presented by the

Amended Petitioner, as Counts I and II of the Amended Petition. seeking damages
against Defendant Smith. are still pending before the Court and will require separate trial.
NEW FACTS & GROUNDS FOR RELIEF
12.

Subsequent to entry of the tirst of the aforementioned Preliminary Injunctions

Camas County continued to process land use applications. despite the Court's Order, under a
prior Zoning Ordinance. In response to a motion to hold Defendant in contempt of Court tor

PLAINTIFF'S MOTION FOR LEA VE TO AMEND PETITION
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this conduct the Court. on rYlarch 11. 2008. issued an Order Expanding Preliminary
injunction. The Court therein stated. "In the Court's \ie\\ the applicable zoning in Camas
County governing land use applications cannot change week to week. as the case at hand
progresses. At such time as a .final order is entered the question of \vhich County Zoning
Ordinance applies \vill have been settled. and not before."
13.

In reaction to the above referenced Court Orders. Defendant. Camas County by the

individually named Defendants. on or about May 12. 2008. by Resolutions 114 and 115.
adopted a new Amended Comprehensive Plan and Land Use Map. On that same date. by
Ordinance Nos. 157 and 159 the Camas County Board of Commissioners. the individually
named Defendant's. adopted a new amended Zoning Ordinance and Zoning Designation
Map.
14.

The above referenced Comprehensive Plan. Land Use Map. Zoning Ordinance and

Zoning Designation Map are substantially identical to the Comprehensive Plan. Land Use
Map and Zoning Designation Maps that have been enjoined by this Court.
IS.

The above referenced Comprehensive Plan. Land Use Map. Zoning Ordinance and

Zoning Designation Map were adopted by Defendant. Camas County. through the
individually named Defendants. in an abbreviated process whereby the entire "deliberative
process" by the Planning and Zoning Commission and Board of Commissioners occurred in
mere minutes without any actual analysis of the substantive dictates of LLUPA. nor was the
taint of conflict of interest in anyway removed.
IS.

The detailed factual acts. legal analysis and conclusions of illegality. in adoption of

the Ci.m1as County Resolutions 114 and 115 adopting a ne\'. Amended Comprehensive Plan
and Land Use Map. and Ordinance Nos. 157 and 159 adopting a new amended Zoning

PLAINTIFF'S MOTION FOR LEAVE TO AMEND PETITION
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Ordinance and Zoning Designation Map. are provided in the attached Application for TRO.
Preliminary Injunction and Declaratory Relief: and proposed Second Amended Petition
Count IV. and are incorporated herein by reference.
16.

The detailed factual acts. legal analysis and conclusions illegality relating to the

acts and conduct of the Camas County Commissioners. Ken Backstrom. Ron Chapman
and Bill Davis. and Planning and Zoning Commissioner Ed Smith. acting outside of
confines of law. and in abuse of their official positions. in denying PlaintitT equal
protection of law in treatment of plaintiff and abuse of Plaintiffs right to procedural and
substantive due process of law. alleged in the proposed Second Amended Petition Count
V attached hereto. are made a part hereof and incorporated herein as if fully set out.
17.

The illegal methods of adopting Camas County Resolution Nos. 114 & 115 and

Ordinance Nos. 157 and 159 are the same brand of illegal methods used to adopt
Resolution 96. and Ordinance Nos. 150 & 153. no\\! enjoined by this Court and are
nothing more than a series of illegal transactions and occurrences involving the same
questions of law and fact common to all of them.
WHEREFORE. PlaintifT prays this Court grant leave to file a Second
Amended Petition. as herein described.

CHRISTOPHER P. SIMMS
ATTOR ,.
R PLAINTIFF

&
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CERTIFICATE OF SERVICE
I HEREBY CERTlFIY that on this _-"--_ day of

t!Uc;-

2008. I served

a true and correct copy of the foregoing Plaintiff s fvIotion for Leave to Amend Petition

By Adding Two Additional Causes of Action by delivering same. via facsimile to Phillip
1. Collaer. Attorney for Defendant Ed Smith. 250 South Fifth Street. Ste. 700. P.O. Box
7426. Boise Idaho 83707-7426. facsimile number 2083445800. and Stephanie 1. Bonney
and Carl Withroe. Attorneys for Camas County Detendants 950 W. Bannock St.. Ste 520.
Boise. Idaho 83702. facsimile number 208 331 1202.
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CHRISTOPHER P. SIMMS
Attorney at Law
US Bank Bldg., Ste 209
191 Sun VaHey Road
P.O. Box 3123
Ketchum, ID 83340
Tel: 208 622 7878
Fax: 208622 7129
ISB# 7473
Attorney for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CAMAS
GEORGE MARTIN,
Plaintiff,

)

)
)
)

and

)
)

MARTIN CUSTOM
HOMES, L.L.C.,

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff,
v.
ED SMITH,
Defendant,
and
CAMAS COUNTY, IDAHO,
By and through the duly elected
Board of Commissioners in
their official and individual
capacities,
KEN BAXTROM,
BILL DAVIS, and
RON CHAPMAN,
Defendants.

Case No. CV-07-24

SECOND AMENDED
PETITION FOR BREACH OF
CONTRACT, TORTIOUS INTERFERENCE WITH CONTRACT, FOR
DECLARATORY RELIEF, DAMAGES
FOR VIOLA nON OF PROCEDURAL &
SUBSTANTIVE DUE PROCESS RIGHTS
AND EQUAL PROTECTION OF LAW

)

)
)
)
)

)
)
)

JURY TRIAL DEMANDED

,

'

COMES NOW, Plaintiff George Martin, personally and on behalf of Martin
Custom Homes, L.L.c. as a member, and in support of his Petition for Breach of Contract
and Intentional Interference with Contract against Defendant Ed Smith personally, and
his Petition for Declaratory Judgment against Camas County, by and through its duly
elected Board of Commissioners, does state following:

FACTS COMMON TO ALL COUNTS
&
JURISDICTIONAL STATEMENT
1.

George Martin (hereinafter referred to as "Plaintiff' jointly with Martin

Custom Homes, L.L.c.) is a resident of and owner of real property situated in the County
of Camas, State of Idaho.
2.

Martin Custom Homes, L.L.C (hereinafter referred to as "Plaintiff" jointly

with George Martin) is an Idaho Limited Liability Company in good standing.
3.

Defendant Ed Smith (hereinafter referred to as "Defendant Smith") is a

resident of Camas County, State ofIdaho.
4.

Defendant Ed Smith, is licensed by the State of Idaho as a Real Estate

Broker doing business as Town and Country Realtors, and whose business address is 514
Soldier Road, Fairfield, Idaho 83327.
5.

All acts and activities alleged to have occurred in this Complaint occurred

within County of Camas, State of Idaho.
6.

Damages claimed by Plaintiff are within the jurisdictional amount

required to be heard in the District Court for the State of Idaho, County of Camas.

The 5th District Court for the State of Idaho, County of Camas, has

7.

jurisdiction over this matter pursuant to Idaho Code, Sections 67-5270, 67-5273, 67-5278
and section 1-705.
WHEREFORE, this honorable court having jurisdiction Plaintiff prays this court
hear and determine the controversies presented herein.

COUNT I
BREACH OF CONTRACT
8.

On or about September 8, 2004 Plaintiff entered into an agreement with

Defendant Smith, in Camas County, for which good and valuable consideration was
exchanged, whereby Defendant was to act as Plaintiffs "Exclusive Buyer's Broker,"
(hereinafter referred to as the "Agency Agreement") for purposes of purchase of vacant
land in Camas County Idaho.
9.

Defendant Smith, by entry into said agreement, owed Plaintiff certain

duties and obligations, including but not limited to the following;
a. To perform the terms of the written agreement
b. To exercise reasonable skill and care
c. To promote the best interests of the Plaintiff in good faith, honesty and fair
dealing including, but not limited to
(i) Disclosing to the Plaintiff all adverse material facts actually known
or which reasonably should have been known by the defendant;

(ii) Seeking a property for purchase at a price and under terms and
conditions acceptable to the buyer and assisting in the negotiation
therefore

d. To immediately, upon receiving any offer to purchase signed and dated by
plaintiff, provide a copy of the offer to purchase to the buyer as a receipt
e. To make certain that all offers to purchase real property or any interest therein
are writing and contain all terms and conditions of the real estate transaction as
directed by the plaintiff
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f. Any and all fiduciary duties.
10.

On or about September 8, 2004 property for purchase was located, then

owned by Ron and Deborah Pauls, Husband and Wife, (hereinafter, "Sellers"), which
said property is situated in Camas County, Idaho, and fully described in the "Legal
Description" attached hereto and made a part hereof.

11.

Terms for an offer were defined by Plaintiff and submitted in writing to

Defendant Smith.

12.

Defendant Smith thereafter failed to perform the terms of the written

agreement; to exercise reasonable skill and care; to promote the best interest of Plaintiff
in good faith, honesty and fair dealing; failed to notify Plaintiff of all adverse facts known
or which reasonably should have been known by Defendant Smith; failed to make certain
the offer to purchase real property contained all the terms and conditions as directed by
Plaintiff.

13.

Plaintiff, as a direct and proximate result of Defendant Smith's breach of

agency contract, suffered monetary damages in an amount exceeding Ten Thousand
Dollars ($10,000).

14.

Defendant Smith acted in a manner without a reasonable basis in law

causing Plaintiff to incur attorney fees recoverable under Idaho Code Sections 12-120
and 12-121.

15.

Defendant Smith acted in a manner that was an extreme deviation from
standards of conduct, and with an understanding or disregard for its likely

v=;)
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consequences. Defendant Smith acted with an extremely harmful state of mind whether
his conduct was malicious or grossly negligent.

WHERFORE, Plaintiff prays this court enter judgment against Defendant Smith
in an amount in excess of Ten Thousand Dollars $10,000 for monetary damages, for
punitive damages and for attorney's fees.

COUNT II
TORTIOUS INTERFERENCE WITH CONTRACT
16.

Upon further negotiations Seller and Plaintiff entered into a contract to

purchase real property (hereinafter the "'Real Estate Contract") subject to a series of terms
and conditions including a "contingent on rezone and replat" clause.

17.

Defendant Smith knowing of the contract between Plaintiff and Seller, and

the specific terms and conditions thereof, set about a course of action that further
breached his own contractual duties to Plaintiff and intentionally interfered with the
contract for purchase of real property with Seller by taking all efforts possible to prevent
the real property in question from being rezoned in a manner satisfactory to Plaintiff and
otherwise intentionally obstructing closure on the Real Estate Contract.

18.

Defendant Smith actively enticed Sellers to breach the Real Estate

Contract thereby directly causing Sellers to declare the Real Estate Contract null and void
thereby breaching said Real Estate Contract.

19.

In addition to the above specifically described intentional interference

contract by enticing Sellers to breach the contract to purchase real

-

pro~rty
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Defendant Smith continued his malicious and illegal conduct under this count and in his
ostensibly official capacity, as plead in Count III below, by acting as Chair of the body
ostensibly acting as Camas County Planning and Zoning Commission that apparently
recommended amendments to the Comprehensive Plan and Zoning Ordinance.

20.

Plaintiff, seeking to mitigate his damages and take advantage of the

residual value of his contractual rights, (Le. diminished potential development rights and
or resale value in the real property) waived all conditions, terms and contingencies and
closed on the real property in question on or about September 26, 2005.

21.

As a direct and proximate result of Defendant Smith's intentional

interference with the Real Estate Contract with Sellers that led to a breach of said
contract Plaintiff suffered monetary damages in excess of Ten Thousand Dollars
($10,000).

22.

Defendant Smith acted in a manner without a reasonable basis in law

causing Plaintiff to incur attorney fees recoverable under Idaho Code Sections 12-120
and 12-121.

23.

Defendant Smith acted in a manner that was an extreme deviation from

reasonable standards of conduct, and with an understanding or disregard for its likely
consequences. Defendant Smith acted with an extremely harmful state of mind whether
his conduct was malicious or grossly negligent.

WHERFORE, Plaintiff prays this court enter judgment against Defendant Smith
in an amount in excess of Ten Thousand Dollars $10,000 for monetary damages, for
punitive damages and for attorney's fees.

COUNT III
PETITION FOR DEC LARA TORY JUDGMENT
OR IN THE AL TERi'1ERA TIVE
PETITION FOR JUDICIAL REVIEW
Factual Allegations Common to All Legal Theories

24.

During the period and within the time fi·ame addressed by this Petition,

Camas County, by and through its duly elected Board of Commissioners, and through the
members of a body ostensibly acting as, but not lawfully organized, Planning and Zoning
Commission, undertook to exercise the mandatory powers authorized Title 67 Chapter
65, commonly referred to as the Local Land Use Planning Act, by amending the Camas
County Comprehensive Plan, the Land Use Map and Zoning Ordinance, text and Zoning
Map, and did thereby uniformly and systematically up-zone real property owned by
various members, relations and clients of members of the Board and Commission, and
downzone real property owned by Plaintiff.

25.

The dates of approval or recommendation of the various aspects of the

Comprehensive Plan, Land Use Map, Zoning Ordinance and Zoning Map, by the
unlawfully organized Planning and Zoning Commission, are difficult if not impossible to
discern

u .....,au" ...

no ......" ...""'.. record was created or maintained.

26.

The Camas County Board of Commissioners did adopt an amended

Zoning Ordinance No. 153, on April 18, 2007, but failed to attach a copy of the
ordinance, text or map. Curiously, Zoning Ordinance Map No. 150, was adopted by the
Board prior to the text, on March 29, 2007, which did not include legal description of the
various zones.

Also on March 29, 2007 the Board passed a resolution adopted a

Comprehensive Land Use Map, but failed again to provide legal description of the areas
contemplated for future land uses.

No written record of recommendation from the

unlawfully formed Planning and Zoning Commission was created.

Conflict of Interest

27.

Defendant Smith, during the period addressed in this Petition, acted as an

appointed government official serving on a body that purported to be a duly empowered
Camas County Planning and Zoning Commission.

28.

Defendant Smith owns, and frequently buys and sells, numerous parcels of

real property situated within Camas County, Idaho.

29.

Defendant Smith is actively engaged in the purchase and sale of real

property situated in Camas County both for his own account and as a broker agent for the
purpose of generating income through commission. During the period addressed by this
Petition, it believed Defendant Smith has purchased, sold or been associated with the
purchase or sale as a broker agent numerous parcels of real property.

30.

Defendant Smith and other members of the Planning and Zoning
and Board of County Commissioners had an economic interest in the

rn
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outcome of this legislative and quasi-judicial activity under Idaho Code Section 67-6506
and therefore suffered a fatal conflict of interest requiring recusaI in their capacity as a
member(s) of the body purporting to be the Camas County Planning and Zoning
Commission and the Board of County Commissioners.

Planning and Zoning Commission Lacked Jurisdiction

31.

During the period addressed by this Petition the Camas County Planning

and Zoning Commission did not legally exist and/or was operating without authority in
that no Ordinance was duly passed by the Board of County Commissioners creating a
Planning and Zoning Commission and no organizational papers or bylaws had been
adopted as required by Idaho Section 67-6504. Therefore, any and all acts dependant on
a valid amended Comprehensive Plan, including an amended zoning ordinance are
without legal authority.

Fatal Procedural InfIrmities (Due Process Violations)

32.

The Camas County Planning and Zoning Commission and Board of

County Commissioners failed to follow the notice and hearing procedures required by
Idaho Code in amending the Comprehensive Plan and the Zoning Ordinance.

33.

The Camas County Planning and Zoning Commission and Board of

County Commissioners failed to keep a transcribable verbatim record of proceedings as
required by Idaho Code in amending the Comprehensive Plan.

34.

The Camas County Planning and Zoning Commission and Board of

County Commissioners failed to keep a transcribable verbatim record of proceedings as
required by Idaho Code in amending the Zoning Ordinance.

35. The Camas County Planning and Zoning Commission and Board of County
Commissioners failed to comply with the substantive dictates of the Local Land Use
Planning Act.

36.

The Camas County Planning and Zoning Commission and Board of

County Commissioners failed, in amending the Comprehensive Plan and the Zoning
Ordinance, to make findings of fact and conclusions of law or other documentation or
record of recommendations as required by I.C. 67-6508(b) thereby rendering impossible
a meaningful review whether the substantive requirements and mandatory Planning
duties under Idaho Code were adhered to.

37.

The Camas County Board of Commissioners, as governing board, failed to

remand and re-notice public hearing after material changes were made to the
Comprehensive Plan and Zoning Ordinance.

Additional Fatal Procedural Infirmities
MA Y 25, 2006 AMENDMENT TO COMPREHENSIVE PLAN RESOLUTION 96
38.

On or about May 25, 2006 Defendant Camas County adopted Resolution

#96 - New Comprehensive Plan with revised Land Use Map, changing the permitted
future land use of the subject property from R-7 to Low Density Residential - was not

supported by proper notice pursuant to I.C. Section 67-6509. Therefore, Resolution 96 is
lawfully deficient and should be stricken as void and held for naught.
39.

More specifically the notice published failed to contain a summary of any

kind or manner, including any sort of legal description or map of the areas to be affected,
the land use and/or use designations; nor did Defendant Camas County provide a notice
to other media serving the jurisdiction for use as a public service announcement, nor was
notice of intent to adopt the amended plan sent to all political subdivisions providing
services within the planning jurisdiction, including school districts.
40.

Moreover, Defendant Camas County failed to provide proper mailed or

lawfully authorized alternative notice such as site posting.
41.

Furthermore, Defendant Camas County altered the proposed land use map

on the day of the hearing and thereafter failed to properly notice a subsequent hearing.
42.

Additionally, Defendant Camas County failed, in relation to the planning

duties required by I.C. Section 67-6S08, to include "all land" and provide a map,
including the entire county, indicating suitable projected land uses for the jurisdiction.
43.

Moreover, Defendant Camas County has not complied with 67-6S09(c)

requiring a copy of the plan to accompany each adopting resolution and to be kept on file
with the county clerk and said the portion of said Plan that is the land use is to this day
not available at the office of the County Clerk.
APRIL 18, 2007 AMENDED ZONING ORDINANCE / ORDINANCES ISO & IS3
44.

On or about March 29,

2007, and April 18, 2007 Defendant Camas

County adopted Ordinances # ISO & # IS3- Amended Zoning Ordinance and Map
providing for amended zoning districts and boundaries thereby, rezoning the subject

o
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property

publication for which failed to comply with the requirements of I.e. 31-715

and/or 31-715A. Therefore, Ordinances 150 and 153 are lawfully deficient and should be
stricken as void and held for naught.
45.

More specifically, said publications did not an accurately and completely

summarize the ordinance nor did the publications provide a statement that the full text of
the ordinances were available at a given location or time where a copy of same could be
obtained.
46.

Additionally, said publications failed, because the ordinances deal with

real property requiring legal description, to publish in full those sections containing the
legal description or map thereof with sufficient detail to clearly define the area with
which the ordinance is concerned.
47.

Moreover, Ordinance 150 adopting an Amended Zoning Map, was

adopted March 29, 2007 some twenty (20) days prior to adoption of Ordinance 153, the
Amended Zoning Ordinance text upon which the Map is supposedly based indicating a
unlawful final decision to adopt was made prior to hearing.

WHEREFORE, Plaintiff prays this court to enter its Judgment declaring null
and void all activities and ostensibly official actions under LLUPA taken by the Camas
County Planning and Zoning Commission and the Board of Commissioners on and after
September 8, 2004, to restrain Defendant from processing land use applications under the
ostensibly adopted amended Comprehensive Plan and Zoning Ordinance and to enter
judgment in an amount reasonably required for Plaintiff's attorney fees.

COUNT IV.
DECLARA TORY RELIEF
MAY 12,2008 COMPREHENSIVE PLAN & ZONING ORDINANCE
AMENDMENTS
48.

On or about May 12, 2008, by Resolutions 114 and 115 illegally adopted a

new Amended Comprehensive Plan and Land Use Map. On that same date, by Ordinance
Nos. 157 and 159 the Camas County Board of Commissioners illegally adopted a new
amended Zoning Ordinance and Zoning Designation Map.
DEFENDANT'S ACTIONS IN ADOPTING NEW AMENDED ORDINANCES IS IN
VIOLATION OF TIlE COURT'S PRELIMINARY INJUNCTIONS AND THE CAMAS
COUNTY ZONING ORDINANCE
49.

This Court, in its order of December 28, 2007, enjoined and prohibited

Defendant from proceeding under the Zoning Ordinance amended in March of 2007 and the
related Zoning Map if the Zoning Map purportedly affected any sort of change in existing
zoning. In this Court's Order of March 10, 2008 the Court stated, on page three (3) "until
such time as a final Order is entered the County cannot treat the March 2007 Zoning
Amendments as void ... "
50.

This Court stated, "In the Court's view the applicable zoning in Camas

County governing land use applications cannot change week to week, as the case at hand
progresses. At such time as a final order is entered the question of which County Zoning
Ordinance applies will have been settled, and not before."
51.

Ibe only means to amend the Zoning Ordinance is the procedure provided

for in the Zoning Ordinance, Article XVII, and in full compliance with LLUP A. '!be
Defendant's actions in amending the Zoning Ordinance, again altering the zonif\g

~ded

('

-

D?) 3'3,

designation in areas purportedly affected by zoning change by the 2007 amendments, are in
violation of the Court's Order and/or Defendant's Zoning Ordinance.
PROCESS OF ADOPTING NEW AMENDED COMPREHENSIVE PLAN & ZONING
ORDINANCE IN VIOLATION OF LLUPA
52.

The new amended Comprehensive Plan and Zoning Ordinance Land Use

Map and Zoning Map are substantially identical to that approved in May 2006, March and
April 2007, with several minor exceptions.
53.

The draft date of the new amended Camas County Comprehensive Plan and

Zoning Ordinance is March 10, 2008 before any meeting had been held, indicating
unnoticed and illegal meetings of the Board of Commissioners
54.

The draft date of the new amended Camas County Comprehensive Plan and

Zoning Ordinance Land Use Map and Zoning Map is March 14 2008 before any meeting
had been held, indicating unnoticed and illegal meetings of the Board of Commissioners and
Planning and Zoning Commission.
55.

Findings of Fact and Conclusions of Law issued by the Planning and Zoning

Commission were drafted and signed outside of any notice public meeting and not reviewed
in public by the Planning and Zoning Commission.
56.

Regarding the Zoning Map recommended for approval, the Findings of Fact

and Conclusions of Law are signed by the Planning and Zoning Commission Chair, outside
of any lawful meeting of the Planning and Zoning Commission, even though Mr. Ralph had
recused himself from participating in the Public Hearing wherein said Map was considered.

57.

The new Amended Comprehensive Plan is an incomplete document, in that

maps and tables referenced in the Table of Contents are not contained within the approved
document.
58.

The new Amended Comprehensive Plan approved by the Board of

Commissioners is not the same document that was made available to the public prior to
Public Hearing.
59.

The new Amended Zoning Ordinance and new Amended Comprehensive

Plan were considered concurrently indicating a pre-determined outcome, illegal meetings of
the Planning and Zoning Commission and Board of Commissioners.
60.

Among the additional procedural errors associated with the new process are;
a. Legal Notice of Public Hearing deficiencies in violation of I.e. Sections
67-6509 & 67-6511 because no summary of the proposed amendments,
that would reasonably apprise an individual of the nature or location of
the proposed land use zoning changes, was included in said Legal
Notice;
b. nor was said notice provided to all political subdivisions providing
services within the planning jurisdiction, specifically City of Fairfield,
and West Magic Fire District;
c. deficiencies under I.C. Section 67-6511 and Camas County No. 142 in
providing additional or alternative notice in the case of zoning district
boundary change in that notice was not posted as required at the Camas
County Courthouse or Fairfield City Hall;

d. deficiencies in the recommendations made by the Planning and Zoning
Commission to the Board of County Commissioner regarding the new
amended Comprehensive Plan, Zoning Ordinance and related Land Use
Map and Zoning Designation Map in violation of I.e. Sections 67-6507,
67-6509 (a) & (b), 67-6511 (b), and in the findings issued by the Board
of Commissioners;
e. publication deficiencies under I.e. Section 31-715A due to failure to
publish the entire text, including legal description of the rezoned land,
or alternatively a summary that actually describes the amendments
made; and
f.

failure to remedy the stench of pre-existing conflicts of interest as
found by this court.

61.

Idaho Code Sections 67-6502 provides the twelve (12) purposes for the

Local Land Use Planning Act, including; (a) To protect property rights while making
accommodations for other necessary types of development such as low-cost housing and
mobile home parks, (b) To ensure that adequate public facilities and services are provided
to the people at reasonable cost, (c) To ensure that the economy of the state and localities
is protected, (d) To ensure that the important environmental features of the state and
localities are protected, (e) To encourage the protection of prime agricultural, forestry,
and mining lands for production of food, fibre, and minerals, (f) To encourage urban and
urban-type development within incorporated cities, (g) To avoid undue concentration of
population and overcrowding of land, (h) To ensure that the development on land is
commensurate with the physical characteristics of the land, (0 To protect life and
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property in areas subject to natural hazards and disasters,

0) To protect fish,

wildlife, and

recreation resources, (k) To avoid undue water and air pollution, (I) To allow local school
districts to participate in the community planning and development process so as to
address public school needs and impacts on an ongoing basis.
62.

The legislature to ensure the purposes of the Act are met provided for

mandatory duties, process, procedure and required criteria to be considered in

I.e. Sections

67-6507, 67-6508, 67-6528, 67-6535 and 67-6537. For example, I.C. Section 67-6528
states in relevant part, " .. .In adoption and implementation of the plan and ordinances, the
governing board or commission shall take into account the plans and needs of the State of
Idaho and all agencies, boards, departments, institutions, and local special purpose
districts ... " No such accounting of said plans or needs was had in this case or appears in
the record of same.
63.

Likewise,

I.e.

Section 67-6511 (a) provides in relevant part, " ... Requests

for an amendment to the zoning ordinance shall be submitted to the zoning or planning
and zoning commission which shall evaluate the request to determine the extent and
nature of the amendment requested. Particular consideration shall be given to the effects
of any proposed zone change upon the delivery of services by any political subdivision
providing public services, including school districts, within the planning jurisdiction ... "
No such evaluation of the extent and nature of the amendment has here occurred, or
appears in the record of same.

64.

Similarly,

I.e.

Section 67-6511 (b) allows a Planning and Zoning

Commission to make a recommendation to amend a Zoning Ordinance only "After
considering the comprehensive plan and other evidence gathered through the public
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hearing process ... " No such consideration was made or appears anywhere in the record
of this new process.

65.

Idaho Code Section 67-6537 (4), states "When considering amending,

repealing or adopting a comprehensive plan, the local governing board shall consider the
effect the proposed amendment, repeal or adoption of the comprehensive plan would
have on the source, quantity and quality of ground water in the area." Nothing in the
record hereof indicates that any such consideration of ground water issues was had by the
Camas County Board of Commissioners.

66.

Finally, the legislature, to be certain the purposes ofLLUPA were adhered

to, adopted 67-6535, requiring approvals of land use ordinances affecting a change in
zoning district boundary, like that which has occurred here, to base the decision upon
standards in writing. In full the statute provides,

(a) The approval or denial of any application provided for in this
chapter shall be based upon standards and criteria which shall be set forth
in the comprehensive plan, zoning ordinance or other appropriate
ordinance or regulation of the city or county.
(b) The approval or denial of any application provided for in this
chapter shall be in writing and accompanied by a reasoned statement that
explains the criteria and standards considered relevant, states the relevant
contested facts relied upon, and explains the rationale for the decision
based on the applicable provisions of the comprehensive plan, relevant
ordinance and statutory provisions, pertinent constitutional principles and
factual information contained in the record.
(c) It is the intent of the legislature that decisions made pursuant to this
chapter should be founded upon sound reason and practical application of
recognized principles oflaw. In reviewing such decisions, the courts of the
state are directed to consider the proceedings as a whole and to evaluate
the adequacy of procedures and resultant decisions in light of practical
considerations with \ian emphasis on fundamental fairness .Il d t~
d
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essentials of reasoned decision-making. Only those whose challenge to a
decision demonstrates actual harm or violation of fundamental rights, not
the mere possibility thereof, shall be entitled to a remedy or reversal of a
decision. Every final decision rendered concerning a site-specific land use
request shall provide or be accompanied by notice to the applicant
regarding the applicant's right to request a regulatory taking analysis
pursuant to section 67-8003, Idaho Code.
None of this occurred in the initial or new amendment process. Therefore, the new
amended Comprehensive Plan, Zoning Ordinance and related Land Use Map and Zoning
Designation Maps are void on the face of the record before the Court.

WHEREFORE, Plaintiff prays this Court enter its Order declaring Resolutions
114 and 115, new Amended Comprehensive Plan and Land Use Map and Ordinance Nos.
157 and 159, new amended Zoning Ordinance and Zoning Designation Map adopted on or

about May 12, 2008 null and void without force or effect, and to award Plaintiff his attorney
fees and costs herein.

COUNTV.
VIOLA TION OF PROCEDURAL AND SUBSTANTIVE DUE RIGHTS
(U.S. Const. 14th Amend. Via 42 U.S.c. Section 1983; Id. Const., Sec. 13)
67.

Plaintiff possessed, and possesses a property right based on ownership of

and contractual interests in, certain real property located in Camas County, State of
Idaho, and development rights thereto.
68.

Plaintiff, pursuant to his ownership of and contractual rights in said real

property, participated in and was part of the Camas County process of amending the
Camas County Comprehensive Plan, the Land Use Map and Zoning Ordinance, text and
Zoning Map, in both 2006-2007 and again in 2008, wherein the Defendant did thereby
uniformly and systematically up-zone real property owned by various members, relations
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and clients of members of the Board and Commission, and downzone real property
owned by Plaintiff.
69.

Plaintiff, pursuant to his ownership of and contractual rights in said

real property, filed for a rezone of the real property in question on which rezone
application was recommended for approval by the then existing Camas County Planning
and Zoning Commission, but which was later withdrawn by Plaintiff due to threats and
coercion from the individual defendants hereto.
70.

Plaintiff, pursuant to his ownership of and contractual rights in said

real property, again filed an application for rezone of the real property in question in
April 2007 which said application Defendant has refused to act upon.
71.

Plaintiff is and was entitled to fair consideration of the rezone

applications and the rezone process as described above, upon the facts in the record
before the Camas County Board of Commissioners and Planning and Zoning
Commission, and objective criteria in the applicable Ordinances and Statutes.
72.

Due process requires that only fair and unbiased decision-makers may

hear and participate in the decision making process for the rezone application and rezone
process.
73.

The motive for the Defendants denial and/or refusal to consider

Plaintiff s rezone applications, and unequal treatment of Plaintiff in the rezone process,
was in whole or part predicated on animus toward Plaintiff and was a spiteful effort to
retaliate against Plaintiff for reasons wholly unrelated to any legitimate governmental
objective.

74.

The actions taken by the Defendants singled out Plaintiff for particular

decision-making not related to legitimate public goals.
75.

The actions taken by the County were arbitrary, capricious, irrational

or tainted by improper motive.
The actions taken by the Defendants deprived Plaintiff of his rights to

76.

procedural and substantive due process of law in violation of the Fourteenth Amendment
to the United States Constitution and Section 13 of the Idaho Constitution, giving rise to a
cause

0

action under 42 U.S.c. Section 1983.
Plaintiff sustained damages as a proximate result of the conduct of the

77.

Defendants, the exact amount of which damages is not presently known but which
exceeds the jurisdictional amount of this Court.
As a result of Defendants violation of Plaintiff's rights to procedural

78.

and substantive due process of law, Plaintiff has incurred costs hereof and attorney fees.
WHEREFORE, Plaintiff prays judgment against Defendants Camas County, and
the individually named Defendants in an amount reasonably calculated to satisfY the
damages suffered by Plaintiff as a result of the illegal and unconstitutional conduct of the
defendants, plus attorney fees and costs incurred herein.

COUNT VI.
EQUAL PROTECTION OF LAW
(U.S. Const., 14th Amend. Via 42 U.S.C. Section 1983; Id. Const. Section 2)
79.

As a result of the animus toward Plaintiff, the Defendant has treated the

Plaintiff differently than similarly situated landowners seeking to develop property within
Camas County.

80.

In addition to the other factual averments made herein Defendants have

adopted a series of moratorium directed at prohibiting the development or rezone of the
Plaintiff's property, while not affecting similarly situated properties.
81.

The different treatment by the County deprived the Plaintiff of the equal

protection of the law in violation of the Fourteenth Amendment tot eh United States
Constitution and Section 2 of the Idaho Constitution, giving rise to a cause of action
under 42 U.S.C. Section 1983.
82.

Plaintiff has sustained damages as a proximate result of the conduct of the

Defendants, the exact amount of which damages is not presently known but which
exceeds the jurisdictional amount of this Court.
WHEREFORE, Plaintiff prays judgment against Defendants Camas County, and
the individually named Defendants in an amount reasonably calculated to satisty the
damages suffered by Plaintiff as a result of the illegal and unconstitutional conduct of the
defendants, plus attorney fees and costs incurred herein.

VERIFICATION
State of Idaho

)
)

County of Camas

)

I GEORGE MARTIN, the Petitioner herein, declare under oath that the above is
true to the best of my knowledge.

Dated this

I

day of August, 2008.

Petitioner

Subscribed and sworn to before me by GEORGE MARTIN, a person to me known,
this
7
day of August, 2008.

My commission expires:

~~~.--~~~~~~~---
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that on the

l' '-"'-

day of August, 2008, a copy

of PLAINTIFF'S SECOND AMENDED PETITION was served upon counsel via
facsimile and addressed to Phillip 1. Collaer, Attorney for Defendant Ed Smith, 250
South Fifth Street, Ste. 700, P.O. Box 7426, Boise Idaho 83707-7426, facsimile number
208344 5810, and Stephanie 1. Bonney, Attorney for Camas County Defendants 950 W.
Bannock St., Ste 520, Boise, Idaho 83702, facsimile number 208331 1202.

CHRlSTOPHER P. SIMMS
Attorney at Law
US Bank Bldg., Ste 209
191 Sun Valley Road
P.O. Box 3123
Ketchum, ID 83340
Tel: 208622 7878
Fax: 208 622 7129
ISB# 7473
Attorney for Plaintiff
IN THE DISTRlCT COURT OF THE FIFTH JUDICIAL DISTRlCT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF CAMAS
GEORGE MARTIN,
Plaintiff,
and
MARTIN CUSTOM
HOMES, L.L.C.,
Plaintiff,

v.
ED SMITH,
Defendant,
and

CAMAS COUNTY, IDAHO,
By and through the duly elected
Board of Commissioners in
their official and individual
capacities,
KEN BAXTROM,
BILL DAVIS, and
RON CHAPMAN,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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COMES NOW, Plaintiff and files this his Verified Application for Temporary
Restraining Order, Preliminary Injunction and Declaratory Relief, and in support thereof
states as follows;
1.

On or about May 12, 2008, by Resolutions 114 and 115 adopted a new Amended

Comprehensive Plan and Land Use Map. On that same date, by Ordinance Nos. 157 and
159 the Camas County Board of Commissioners adopted a new amended Zoning Ordinance
and Zoning Designation Map.
2.

In the instant case the Defendant's were repeatedly advised to follow the process as

provided under LLtJPA, in both the amendment process beginning in 2005, which has now
been the subject of more than one (l) year of litigation, and again during the process
beginning in March of 2008.

Defendants were repeatedly invited to begin the initial

amendment process anew, following the lawfully provided procedural and substantive
process, but declined to do so. Now on the eve of trial and probable adverse judgment,
Defendants, in violation of the Court's Order and LLUPA, have adopted alterative
ordinances. Unfortunately, the latest process is as procedurally and substantively flawed as
the initial process, and is void ab initio. The "adoption of new land use ordinances prior to
trial" was intended from its inception only to avoid the jurisdiction of the court.
3.

Idaho Rule of Civil procedure Rule 65(e). Grounds for preliminary injunction,

provides in pertinent part,

A preliminary injunction may be granted in the following cases:
(1) When it appears by the complaint that the plaintiff is entitled to the
relief demanded, and such relief: or any part thereof, consists in restraining
the commission or continuance of the acts complained of, either for a
limited period or perpetually.
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(2) When it appears by the complaint or affidavit that the commission
or continuance of some act during the litigation would produce waste, or
great or irreparable injury to the plaintiff.
(3) When it appears during the litigation that the defendant is doing, or
threatens, or is about to do, or is procuring or suffering to be done, some
act in violation of the plaintiffs rights, respecting the subject of the action,
and tending to render the judgment ineffectual.
5.

Idaho Code Section 67-6527 dealing with violations of LLUP A also provides for

immediate injunctive relief. The statute reads in pertinent part,

Upon a showing that a person has engaged or is about to engage in an act
or practice constituting a violation of this chapter or ordinance or
regulation enacted hereunder, a permanent or temporary injunction,
restraining order, or such other relief as the court deems appropriate shall
be granted. The governing board shall not be required to furnish bond.
6.

In the instant case Plaintiff has previously shown he would be irreparably harmed if

Defendant Camas County is permitted to proceed with the processing of land use
application under illegally adopted amended zoning ordinances that have adversely affected
real property in which he holds and interest, as to lands that have been affected by said
amended zoning. Plaintiff relies heavily upon paragraph numbered (3) of Rule 65(e).
7.

Attached hereto and made a part hereof are the following Exhibits;
•

Exhibit A - Published Notice of Planning and Zoning Commission
Hearing on Zoning Ordinance and Comprehensive Plan, Camas
Courier April 2, 2008, for hearing on April 21, 2008.

•

Exhibit B - Published Notice of Board of County Commissioners
Hearing on Zoning Ordinance and Comprehensive Plan, Camas
Courier April 23, 2008, for hearing on May 12, 2008.
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•

Exhibit C Findings of Fact and Conclusions of Law by the Camas
County Planning and Zoning Commission, dated April 22, 2008
regarding Camas County Zoning Map.

•

Exhibit D Findings of Fact and Conclusions of Law by the Camas
County Planning and Zoning Commission, dated April 22, 2008
regarding Camas County Zoning Ordinance

•

Exhibit E Findings of Fact and Conclusions of Law by the Camas
County Planning and Zoning Commission, dated April 22, 2008
regarding Camas County Comprehensive Plan Map.

•

Exhibit F Findings of Fact and Conclusions of Law by the Camas
County Planning and Zoning Commission, dated April 22, 2008
regarding Camas County Comprehensive Plan.

•

Exhibit G - Publication of adoption on May 12, 2008 of Zoning
Ordinance No. 157, and Zoning Map Ordinance No. 158 Board of
County Commissioners Hearing published in the Camas Courier on
May 14, 2008.

DEFENDANT'S ACTIONS IN ADOPTING NEW AMENDED ORDINANCES IS IN
VIOLATION OF TIlE COURT'S PRELIMINARY INJUNCTIONS
8.

This Court, in its order of December 28, 2007, without striking the ordinance as

wholly void, enjoined and prohibited Defendant from proceeding under the Zoning
Ordinance amended in March of 2007 and the related Zoning Map if the Zoning Map
purportedly affected any sort of change in existing zoning. Again, in this Court's Order of
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March 10, 2008 the Court stated, on page three (3) "until such time as a tinal Order is
entered the County cannot treat the March 2007 Zoning Amendments as void ... "
9.

The Court stated, "In the Court's view the applicable zoning in Camas County

governing land use applications cannot change week to week, as the case at hand progresses.
At such time as a final order is entered the question of which County Zoning Ordinance
applies will have been settled, and not before."
10.

The only means to amend the Zoning Ordinance is the procedure provided for in the

Zoning Ordinance, Article XVII, and in full compliance with LLUPA. The Defendant's
actions in amending the Zoning Ordinance, again altering the Zoning Designation in areas
purportedly affected by zoning change by the 2007 amendments, are in violation of the
Court's Order.
PROCESS OF ADOPTING NEW AMENDED COMPREHENSIVE PLAN & ZONING
ORDINANCE IN VIOLATION OF LLUPA
6.

The new amended Comprehensive Plan and Zoning Ordinance Land Use Map and

Zoning Map are substantially identical to that approved in May 2006, March and April
2007, with several minor exceptions.
7.

The draft date of the new amended Camas County Comprehensive Plan and Zoning

Ordinance is March 10, 2008 before any meeting had been held, indicated unnoticed and
illegal meetings of the Board of Commissioners.
8.

The draft date of the new amended Camas County Comprehensive Plan and Zoning

Ordinance Land Use Map and Zoning Map is March 14 2008 before any meeting had been
held, indicated unnoticed and illegal meetings of the Board of Commissioners.
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9.

Among the procedural errors associated with the new process are; a) Legal Notice of

Public Hearing deficiencies in violation of I.e. Sections 67-6509 & 67-6511 because no
summary of the proposed amendments, that would reasonably apprise an individual of the
nature or location of the proposed land use zoning changes, was included in said Legal
Notice; b) nor was said notice provided to all political subdivisions providing services
within the planning jurisdiction, specifically City of Fairfield, and West Magic Fire
District; c) deficiencies under I.e. Section 67-6511 and Camas County No. 142 in providing
additional or alternative notice in the case of zoning district boundary change in that notice
was not posted as required at the Camas County Courthouse or Fairfield City Hall; d)
deficiencies in the recommendations made by the Planning and Zoning Commission "to the
Board of County Commissioner regarding the new amended Comprehensive Plan, Zoning
Ordinance and related Land Use Map and Zoning Designation Map in violation of

I.e.

Sections 67-6507, 67-6509 (a) & (b), 67-6511 (b), and in the findings issued by the Board of
Commissioners; e) publication deficiencies under

I.e.

Section 31-715A due to failure to

publish the entire text, including legal description of the rezoned land, or alternatively a
summary that actually describes the amendments made; and f) failure to remedy the
stench of pre-existing conflicts of interest as found by this court.
10.

Idaho Code Sections 67-6502 provides the twelve (12) purposes for the Local

Land Use Planning Act, including; (a) To protect property rights while making
accommodations for other necessary types of development such as low-cost housing and
mobile home parks, (b) To ensure that adequate public facilities and services are provided
to the people at reasonable cost, (c) To ensure that the economy of the state and localities
is protected, (d) To ensure that the important environmental features of the state and
PLAINTIFF'S APPLICA110N FOR TEMPORARY RESTRAINING ORDER,
PRELIMINARY INJUNTION AND DECLARATORY RELIEF - MAY 12, 2008
COMPREHENSIVE PLAN, LA~'D USE MAP, ZONING ORDINANCE AND
ZONING DESIGNATION MAP

fXj ld5

6

localities are protected, (e) To encourage the protection of prime agricultural, forestry,
and mining lands for production of food, fibre, and minerals, (f) To encourage urban and
urban-type development within incorporated cities, (g) To avoid undue concentration of
population and overcrowding of land, (h) To ensure that the development on land is
commensurate with the physical characteristics of the land, (i) To protect life and
property in areas subject to natural hazards and disasters, (j) To protect fish, wildlife, and
recreation resources, (k) To avoid undue water and air pollution, (1) To allow local school
districts to participate in the community planning and development process so as to
address public school needs and impacts on an ongoing basis.
11.

The legislature to ensure the purposes of the Act are met provides for the mandatory

duties, process, procedure and required criteria to be considered in I.e. Sections 67-6507,
67-6508, 67-6528, 67-6535 and 67-6537. For example, I.e. Section 67-6528 states in
relevant part, " .. .In adoption and implementation of the plan and ordinances, the
governing board or commission shall take into account the plans and needs of the state of
Idaho and all agencies, boards, departments, institutions, and local special purpose
districts ... " No such accounting of said plans or needs was had in this case or appears in
the record of same.
12.

Likewise, I.e. Section 67-6511 (a) provides in relevant part, " ... Requests for an

amendment to the zoning ordinance shall be submitted to the zoning or planning and
zoning commission which shall evaluate the request to determine the extent and nature of
the amendment requested. Particular consideration shall be given to the effects of any
proposed zone change upon the delivery of services by any political subdivision
providing public services, including school districts, within the planning jurisdiction ... "
PLAINTIFF'S APPLICATION FOR TEMPORARY RESTRAINING ORDER,
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No such evaluation of the extent and nature of the amendment has here occurred, or
appears in the record of same.

13.

Similarly, I.e. Section 67-6511 (b) allows a Planning and Zoning commission to

make a recommendation to amend a Zoning Ordinance only "After considering the
comprehensive plan and other evidence gathered through the public hearing process ... "
No such consideration was made or appears anywhere in the record of this new process.

14.

Idaho Code Section 67-6537 (4), states "When considering amending, repealing

or adopting a comprehensive plan, the local governing board shall consider the effect the
proposed amendment, repeal or adoption of the comprehensive plan would have on the
source, quantity and quality of ground water in the area." Nothing in the record hereof
indicates that any such consideration of ground water issues was had by the Camas
County Board of Commissioners.

15.

Finally, the legislature, to be certain the purposes of LLUPA were adhered to,

adopted 67-6535, requiring approvals of land use ordinances affecting a change in zoning
district boundary, like that which has occurred here, to base the decision upon standards
in writing. In full the statute provides,

(a) The approval or denial of any application provided for in this
chapter shall be based upon standards and criteria which shall be set forth
in the comprehensive plan, zoning ordinance or other appropriate
ordinance or regulation of the city or county.
(b) The approval or denial of any application provided for in this
chapter shall be in writing and accompanied by a reasoned statement that
explains the criteria and standards considered relevant, states the relevant
contested facts relied upon, and explains the rationale for the decision
PLAINTIFF'S APPLICATION FOR TEMPORARY RESTRAINING ORDER,
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based on the applicable provisions of the comprehensive plan, relevant
ordinance and statutory provisions, pertinent constitutional principles and
factual information contained in the record.
(c) It is the intent of the legislature that decisions made pursuant to this
chapter should be founded upon sound reason and practical application of
recognized principles of law. In reviewing such decisions, the courts of the
state are directed to consider the proceedings as a whole and to evaluate
the adequacy of procedures and resultant decisions in light of practical
considerations with an emphasis on fundamental fairness and the
essentials of reasoned decision-making. Only those whose challenge to a
decision demonstrates actual harm or violation of fundamental rights, not
the mere possibility thereof, shall be entitled to a remedy or reversal of a
decision. Every final decision rendered concerning a site-specific land use
request shall provide or be accompanied by notice to the applicant
regarding the applicant's right to request a regulatory taking analysis
pursuant to section 67-8003, Idaho Code.
None of this occurred in the initial or new amendment process. Therefore, the new
amended Comprehensive Plan, Zoning Ordinance and related Land Use Map and Zoning
Designation Maps are void on the face of the record before the Court. No analysis of
whether or not the previously adopted flawed Plan, Zoning Ordinance or Maps, are void
is necessary. The Court should proceed to restrain and

e~oin

the new amendments, and

move through trial on the merits of all the amendments.

WHEREFORE, Plaintiff prays this Court enter its Order temporarily restraining
Defendant from processing any land use applications under the Zoning Ordinance and
Comprehensive Plan illegally adopted on or about May 12, 2008, including but not
necessarily limited to subdivision applications and rezone applications as to any lands
purportedly affected by a change of land use designation thereby.
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CHRISTOPHER P. SIMMS
A TTOREY FOR PLAINTIFF

VERIFICATION
State ofIdaho

)
)

County of Camas

)

I GEORGE MARTIN, the Petitioner herein, declare under oath that the above is
true to the best of my knowledge.
Dated this _7_ _ day of August, 2008.

Subscribed and sworn to before me by GEORGE MARTIN, a person to me known,
7
day of August, 2008.
this

PLAINTIFF'S APPLICATION FOR TE.MPORARY RESTRAINING ORDER,
PRELIMINARY INJUNTION AND DECLARATORY RELIEF MA Y 12,2008
COMPREHENSIVE PLAN, LAND USE MAP, ZONING ORDINANCE AND
ZONING DESIGNATION MAP

PS

10

~

CERTIFICA TE OF SERVICE
The undersigned hereby certifies that on the

-z-lh.
_T
__

day of August, 2008, a copy

of PLAINTIFF'S APPLICA nON FOR TEMPORARY RESTRAINING ORDER,
PRELIMINARY INJUNTION AND DECLARATORY RELIEF - MAY 12, 2008
COMPREHENSIVE PLAN, LAND USE

~1AP,

ZONING ORDINANCE AND

ZONING DESIGNATION MAP was served upon counsel via facsimile and addressed to
Phillip J. Collaer, Attorney for Defendant Ed Smith, 250 South Fifth Street, Ste. 700,
P.O. Box 7426, Boise Idaho 83707-7426, facsimile number 208 344 5810, and Stephanie
1. Bonney, Attorney for Camas County Defendants 950 W. Bannock St., Ste 520, Boise,

Idaho 83702, facsimile number 208331 1202.
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Finding of Facts and Conclusions of Law
Camas County Planning and Zoning Commission
April 22, 2008

RE Camas County Zoning Map
Hearing date April 21, 2008
FINDING OF FACTS

1. Notice of Public Hearing:
a. Published Notice
Camas Courier, 4/2/08, 4/9/08, 4/16/08
b. Letters to Agencies
3/14/06
2. Tile administrator presented the proposed zoning map to the P & Z
commission
3 The map has been revised to reflect the proposed zoning in Camas County
4. The proposed map is in accordance with the Comprehensive Plan and
associated Land Use map
5. The proposed map was prepared by Alpine Enterprises, Inc at the direction
of the planning and zoning department
6 The proposed map, along w ith a copy of the proposed comprehensive plan
and proposed zoning ordinance v/erG rnailed to the following political
subdivisions.
a Camas county weed management.
b. Camas Soil Conservation District
,_ Camas Count~1 Road and Bridge
d. Idaho department of fish and game
e Camas County Sheriff
f Camas County School District
9 Frontier Telephone
Ii Carnas Counly fire Mal-shal
I.
Idaho POl/ver
j.
Frosgren Associates. Inc.
k. South Central Hea!th Department
Camas County Engineer at Galena Engineer s
i
Responses have been received from Camas County Road and Bndge , South
Central District Health, Camas County Soil Conservation District , & Camas
Creek Weed Management Cooperative
8 Notices were posted at al l county lines and ali other re quired iocations

9 The zoning map was amended to address spatial anomalies rezoning such
areas to be designated as a conforming zone.
10. P&Z held a public hearing on Apnl 21, 2008.
11 Notice was published In the Carnas Courier as required by State Statue 676509.

CONCLUSIONS OF LAW
All requirements for providing notice of the public hearing as set forth in Title
67, Chapter 65 and ordinances of tlie County of Camas have been met
2. All requirements for the cOllduct of public hearings as set forth in Title 67.
Chapter 65 and ordinances of the County of Camas have been met.
3. The proposed amendment to the Zoning Map is consistent with the
Comprehensive Plan, Land Use Map, and Zoning Ordinances for the County
of Camas

It IS the conclusion of the Camas County Planrling and Zoning Commission that the
Zoning Map is in compliance with the Zoning Ordinance. Comprehensive Plan and Land
Use Map and recommends approval to the Board of County Commissioners as
presented on Apnl 21 sl , 2008.

-\
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PlAINT1FF'S
EXHiaIT
1)

Findings of Camas County
P!annmg and Zoning Commission
April 22 , 2008

RE Camas County Zoning Ord inance
Hearing date April 21, 2008
FINDING OF FACTS

1. Notice of Public Hearing
a Published Notice
Carnas Couner, 4/2/08, 4/9/08, 4/16/08
b. Letters to Agencies:
3/14/08
2 The administrator presented th e proposed Zoning Ordinance to the P & Z
commission.
3. The Ordinance has been revised to reflect some changes In Camas County
including an overlay district. additional dwelling units and 40 acre parcels.
4. The proposed Zoning Ordinance was prepared by the planning and zoning
department.
5. The proposed Zoning Ordinance was mai led to the following political
subdivisions.
a. Camas county weed management.
b Camas Soil Conservation District
c. Camas County Road and Bndge
d. Idaho department of fish and g8me.
e. Camas County' Sheriff
f Camas County SchOOl Distnct
g Frontier Telephone
h Camas County fire Marshal
Idaho Power
! Frosgren Associates, Inc
k. South Central Health Department
L Camas County Engineer at Galena Engineers
6. Responses have been rece ived from Camas County Road and Bridge, Soum
Central District Health , Camas County Soil Conservation District, & Camas
Creek \/ljeed Management Cooperative
7 Notices were posted at all county lines and all other required locations

8. The Zoning Ordinance was amended to reflect the correct zoning in
subdivisions to eliminate as many non conforming lots as possible in the
county
9 P&Z held a public hearing on Apnl 21. 2008
10 Notice was published in the Camas Courier as required by State Statue 676509.
'11. All requirements for providing notice of the public hearing as set forth in Title
67, Chapter 65 and ordinances of the County of Camas have been met
12. All requirements for the conduct of public hearings as set forth in Title 67,
Chapter 65 and ordinances of the County of Camas have been met

It is the recommendation of the Camas County Planning and Zoning Commission that
Uie Zoning Ordinance be approved and be presented to the Board of County
Commissioners on April 22 nd , 2008

:~"

(1 \ '.
Marshall Ralph ". i}(lv :,.
Chairman, Camas CUlIntv Planning and

.;:/~.' (J L
lOl1il1'~
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Findings of Camas County
Planning and Zoning Commission
April 22 , 2008

RE Camas County Comprehensive Pian Map
Heanng date: April 21 , 2008
FINDING OF FACTS

2.
3.
4
5

6

7
8
9

Notice of Public Hearing
a. Published Notice:
Camas Courier, 4/2/08 , 4/9/08, 4/16/08
b. Letters to Agenc:ies :
3/14/08
Tt1e administrator presented the proposed Comp Plan Map to the P & Z
commission,
The map has been revised to reflect some changes in Camas County.
The proposed Camp Plan Map was prepared by the planning and zoning
department.
The proposed comprehensive plan map was mailed to the following political
subdivisions .
a. Camas county weed rnanagernent.
b. Camas Sod Consoni Gtion District
c Camas County Road and Bridge.
d. Idaho department of fish and game
e Camas County Sheriff
f. Camas County School District
g. Frontier Telephone
h. Camas County fife Marstial
Idaho Power
J
Frosgren Associates . Inc
k South Central HeClltil Department
I. Camas County Engineer at Galena Engineers
Responses have been received from Carrlas County Road and Bridge, South
Central District Health , Camas County Soil Conservation District. & Camas
Creek Weed Management Cooperative
Notices were posted at all co unty lines and all other required locations
The Comp Plan map was amended to plan for the future growth of the county
P&Z held a public heanng on Apnl 21 2008

10 Notice was published in the Camas Courier as required by State Statue 67-

6509
11. All requirements for providing notice of the public hearing as set forth In Title
67. Chapter 65 and ordinances of the County of Camas have been met.
12 All requirements for the conduct of public hearings as set forth in Title 67.
Chapter 65 and ordinances of the County of Camas have been fT':et

It is the recommendation of the Camas County Planning and Zoning Commission that
the Comprehensive Plan Map be approved and be presented to the Board of County

Commissioners on April 22
;

:

nd

,

2008
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Marshall Ralph
~: '\'\. l.. ,)( ( I i \ \
~i/ (\
Chairman, Camas County PI<;tlnin~1 ~in(j /Ol{ing

PlAINTIFF'S

EXHIBrr
F-

Findings of Camas County
Planning and Zoning Commission
April 22, 2008

RE. Camas County Comprehensive Plan
Hearing date : April 21 , 2008
FINDING OF FACT~

2.
3
'1
5.

6

7
8

Notice of Public Hearing :
Camas Courier , 4/2/08 , 4/9/08, 4/16/08
a. Published Notice
b. Letters to AgencIes
3/14/08
The administrator presented trie proposed Comp Plan to the P & Z
commission.
The plan has been revised to reflect some changes in Camas County
The proposed Comp Plan was prepared by the planning and zoning
department
The proposed comprehensive plan was mailed to the following political
subdivisions.
a. Camas county weed rnanagernent.
b, Camas Soil Conservatloil District
c Camas County Road and Bridge
d. Idaho department of fish and game
e. Camas County Sheriff.
f Camas County School District
g. FrontIer Telephone
h Carnas County fire Marshal
i.
Idaho Power
J. Frosgren ASSOCIates , Inc
k. South Central Health Department
I. Camas County Engineer at Galena Engineers.
Responses have been received from Camas County Road and Bridge, South
Central District Health , Camas County Soil Conservation DistriCt. & Camas
Creek Weed Management Cooperative
Notices were posted at all county lines and all other requIred locations
The Comp Plan was amended to address specific needs of the county
including overly zone districts .

9 . P&Z held a public heanng or-; ,D..pril 21 , 2008

10 Notice was published In the Camas Couner as required by State Statue 67-

6509,
11 All requirements for providll"lg notice of the public hearing as set forth in Title
67, Chapter 65 and ordinances of the County ot Camas have been met.
12, All requirements for the conduct of public hearings as set forth in Title 67,
Chapter 65 and ordinances of the County of Camels have been met.

It is the recommendation of the Camas County Planning and Zoning CommiSSion that

the Comprehensive Plan be approved and be presented to the Board of County
Commissioners on April 22:1°, 2008
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CHRISTOPHER P. SIMMS
Attorney at Law
US Bank Bldg., Ste 209
191 Sun Valley Road
P.O. Box 3123
Ketchum, ID 83340
Tel: 208622 7878
Fax: 208 622 7129
ISB# 7473
Attorney for PlaintifT

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF CAMAS
GEORGE MARTIN,
Plaintiff,

)
)
)

)
and

)
)

MARTIN CUSTOM
HOMES, L.L.C.,

)
)

Plaintiff,
v.
ED SMITH,

)
)
)
)

)
)

Defendant,
and

CAMAS COUNTY, IDAHO,
By and through the duly elected
Board of Commissioners in
their official capacity,
KEN BACKTROM,
BILL DAVIS. and
RON CHAPMAN,

)
)
)
)
)
)

)
)
)
)
)
)
)

Defendants.

PLAINTIFF'S TRIAL BRIEF

Case No. CV-07-24

)

PLAINTIFF'S TRIAL
BRIEF

COMES NOW. Plaintiff. through counsel and files this. his Trial Brief: for the
purpose of identifying and summarizing the issues before the Court associated \vith
Plaintiffs initial claims against Defendant Camas County requesting Declaratory Relief
and therefore states as follows;
1.

Issues remaining for trial under Count III, include eleven (11) separate

legal notice of public hearing and or publication of Ordinance procedural errors. failure
by Camas County Planning and Zoning Commission and Board of Commissioners
consider the various substantive dictates of the Local Land Use Planning Act, failure by
the Planning and Zoning Commission and Board of Commissioners to make wTitten
recommendations or findings and generally failure by Camas County to maintain a
reviewable record.
ERRORS IN LEGAL NOTICE OF PUBLIC HEARING
A.

The legal notice of public hearing published on April19,

2006, before the Camas County Board of Commissioners Public Hearing
held initially on May 17, 2006 and continued until May 22, 2006, at which
an Amended Comprehensive Plan and Land Use Map, were adopted as
Resolution #96, failed to contain the Planning and Zoning Commission
recommendation.

I.e. Section 67-6509(a) requires inclusion of the

Planning and Zoning Commission's recommendation in the notice
provided by the governing board. (See Plaintiffs Trial Exhibit C6)
B.

The governing Board, by adding 1) a land use designation

category, the Multi-Use Designation, and 2) adding additional R-2.5,
made material changes to the Comprehensive Plan Land Use Map under
consideration at meetings held May 3, 2006, May 10, 2006, May 12. 2006.
May 17, 2006 and May 22, 2006, yet further notice and hearing were not
provided. I.e. Section 67-6509 (b) states " .. .ifthe governing board makes
a material change in the recommendation or alternative option contained

PLAINTIFF"S TRIAL BRIEF
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m the recommendation by the commission concernmg adoption,
amendment or repeal of a plan, further notice and public hearing shall be
provided before the governing board adopts, amends or repeals the plan."
(See Plaintiffs Trial Exhibits B2. B4, B5. B6 and B7.)
C.

Legal Notices of Public Hearing, before the Camas County

Board of Commissioners to consider adoption of Resolution 96,
Ordinances #150 and # 153, were not mailed to the City of Fairfield or

I.e. 67-6509 (a) requires notice to

West Magic Fire Protection District.

be

sent to all political subdivisions providing services within the planning
jurisdiction. (See Stipulation as to Facts and Admission o.lDocumentary

Evidence, Stipulation 10 for evidentiary admission)
D.

Legal Notices of Public Hearing, before the Planning and

Zoning Commission and before the Board of Commissioners, to consider
recommendation or adoption of Resolution 96, Ordinances 150 and 153,
did not contain a summary of proposed amendments. I.C. 67-6509 (a)
requires " ... a summary of the plan to be discussed ... " to be published as
part of public notice. (See Plaintiffs Trial Exhibits C, Cl, C4, C6, C7 and
C8)

E.

The legal notice of public hearing published February 21,

2007, before the Camas County Board of Commissioners Public Hearing
held March 14, 2007, at which the Board adopted Ordinance #150,
Amended Zoning Designation Map, failed to include the Planning and
Zoning Commission recommendation.

I.e.

Section 67-6509(a) requires

inclusion of the Planning and Zoning Commission's recommendation in
the notice provided by the governing board. (See Plaintiffs Trial Exhibit
C8)

F.

Notice

was

not

published

of

Board

of

County

Commissioner Public Hearings held on March 19, 2007, March 26. 2007,
and/or March 29, 2007, at which the Board adopted Resolution 103
Amending Comprehensive Plan and Land Use Map, and Ordinance #150
Amended Zoning Designation Map.

PLAINTIFF'S TRIAL BRIEF

I.e.

sections 67-6509 (a) and 67-

3

6511, require at least fifteen (15) days prior to the hearing, notice of the
time and place to be published in the official nev.spaper or a paper of
general circulation. (See Plaintiffs Trial Exhibits B3 L B32, B33, B34
and B35 and Stipulation as to Facts and Admission of Documentary

Evidence, Stipulation 3 for evidentiary admission)
G.

Resolution #96, Amended Comprehensive Plan and Land

Use Map, adopted on May 22, 2006 considered only the southern half of
Camas County. I.e. 67-6508 states "The plan shall include all land within
the jurisdiction of the governing board." (See Plaintiff s Trial Exhibit G2)

Thereafter, without consideration or recommendation from the

Planning and Zoning Commission the Board of County Commissioners
adopted Resolution # 103, including all land within the planning
jurisdiction.

I.C. Sections 67-6507, 67-6508 and 67-6509 mandate the

duty of consideration and recommendation of a Comprehensive Plan to the
Planning and Zoning Commission prior to consideration by the governing
board. 676-6509 (b) states, "The governing board shall not hold a public
hearing, give notice of a proposed hearing, nor take action upon the plan,
amendments, or repeal, until recommendations have been received from
the commission. (See Plaintiffs Trial Exhibits C7, C8 and entire
administrative

record

for

absence

of

P&Z

consideration

or

recommendation)
H.

The legal notice of public hearing published March 28,

2007, before the Camas County Board of Commissioners Public Hearing
held April 18, 2007, at which the Board adopted Ordinance # 153,
Amended Zoning Ordinance, failed to include the Planning and Zoning
Commission recommendation. I.e. Section 67-6509(a) requires inclusion
of the Planning and Zoning Commission's recommendation in the notice
provided by the governing board. (See Plaintiffs Trial Exhibit C9)
I.

The Camas County Planning and Zoning Commission and

Board of Commissioners failed to post notice at the City of Fairfield City
Hall, for any Public Hearings considering zomng district boundary

PLAINTIFF'S TRIAL BRIEF

changes. I.C. Section 67-6511(b) requires ·· ... that in the case of a zoning
district boundary change. and notwithstanding jurisdictional boundaries.
additional notice shall be provided by mail to property owners or
purchasers of record within the land being considered and within three
hundred (300) feet of the external boundaries of the land being considered.
and any additional area that may be impacted by the proposed change as
determined by the commissioner.

Notice shall also be posted on the

premises not less than one (1) week prior to the hearing. When notice is
required to two hundred (200) or more property owners or purchases of
record. alternate forms of procedures which would provide adequate
notice may be provided by local ordinance."

Camas County adopted

ordinance 142. which required posting at City of Fairfield City Hall for
any such zoning district boundary changes. (See Plaintiffs Trial Exhibits
C2. C3 and Stipulation as to Facts and Admission of Documentary

Evidence, Stipulation 8 for evidentiary admission)

ERRORS IN PUBLICA nON OF ORDINANCES

J.

Ordinance #150 was not published in full nor was an

accurate summary of the principal provisions of the ordinance published,
nor did the notice of adoption of Ordinance # 150 include legal description,
street addresses or other means of identifying real property affected by
adoption thereof.

The notice of adoption of ordinance # 150 did not

contain a statement that the full text was available, nor name the name.
location and office hours of the agency where the complete copy could be
had.

Finally, the clerk did not submit a statement, under seal, that the

summary was true and complete and provided adequate notice to the
public. I.e. 31-715 requires publication of all ordinances. I.e. 31-715A
allows an alternative, but requires an accurate summary of the principal
provisions of the ordinance and requires legal descriptions or a sufficiently
detailed map to clearly define the area with which the ordinance is

PLAINTIFF'S TRIAL BRIEF

confirmed. (See Plaintiffs Trial Exhibit C 10 and Stipulation as to Facts

and Admission (~lDocumentary Evidence Stipulation 3)
K.

Ordinance # 153 \vas not published in full nor was an

accurate summary of the principal provisions of the ordinance published,
nor did the notice of adoption ordinance # 153 include legal description,
street addresses or other means of identifying real property affected by
adoption thereof.

The notice of adoption of ordinance # 153 did not

contain a statement that the full text was available. nor name the name.
location and office hours of the agency where the complete copy could be
had. Finally, the clerk did not submit a statement, under seal, that the
summary was true and complete and provided adequate notice to the
public. I.C. 31-715 requires publication of all ordinances. I.C.31-715A
allows an alternative, but requires an accurate summary of the principal
provisions of the ordinance and requires legal descriptions or a sufficiently
detailed map to clearly define the area with which the ordinance is
confirmed. (See Plaintiffs Trial Exhibit CI0 and Stipulation as to Facts

and Admission of Documentary Evidence Stipulation 3)

FAILURE TO CONSIDER MANDATORY SUBSTATIVE CRITERIA
UNDER LLUPA (SUBSTANTIVE DICTATES)
L.

I.e. 67-6502 provides the twelve (2) purposes for the

Local Land Use Planning Act. Code Sections 67-6507, 67-6508. 67-6528,
67-6535 and 67-6537 provide mandatory duties, process, procedure and
required criteria to be considered in amending a comprehensive plan
and/or zoning ordinance.

For example, I.e. Section 67-6528 states in

relevant part, " .. .In adoption and implementation of the plan and
ordinances. the governing board or commission shall take into account the
plans and needs of the state of Idaho and all agencies, boards,
departments, institutions, and local special purpose districts ... " No such
accounting of said plans or needs was had in this case or appears in the
record of same.
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M.

Likewise,

I.e.

Section 67-6511 (a) provides in relevant

part, " ... Requests for an amendment to the zoning ordinance shall be
submitted to the zoning or planning and zoning commission which shall
evaluate the request to determine the extent and nature of the amendment
requested. Particular consideration shall be given to the effects of any
proposed zone change upon the delivery of services by any political
subdivision providing public services, including school districts, \vithin
the planning jurisdiction ... " No such evaluation of the extent and nature
of the amendment has here occurred, or appears in the record of same.
N.

Similarly,

I.e.

Section 67-6511 (b) allows a Planning and

Zoning commission to make a recommendation to amend a Zoning
Ordinance only "After considering of the comprehensive plan and other
evidence gathered through the public hearing process ... " No such
consideration was made or appears anywhere in the record of this new
process. Such consideration is impossible where the Comprehensive Plan
and Zoning Designation Map are considered and passed together. on a
date prior to the Zoning Ordinance. (See Plaintiffs Trial Exhibits B35,
CI0&Cl1)
O.

Idaho Code Section 67-6537 (4), states "When considering

amending. repealing or adopting a comprehensive plan, the local
governing board shall consider the effect the proposed amendment, repeal
or adoption of the comprehensive plan would have on the source, quantity
and quality of ground water in the area." Nothing in the record hereof
indicates that any such consideration of ground water issues \vas had by
the Camas County Board of Commissioners.
P.

Idaho Code Section 67-6508, states "The plan shall

consider previous and existing conditions, trends, desirable goals and
objectives, or desirable future situations for each planning component."
Yet. by admission neither the Planning and Zoning Commission or the
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Board of Commissioners generated or considered new studies or new data
in adoption of the Comprehensive Plans of 2006-2007. (See Stipulation as

to Facts and Admission of Documentary Evidence. Stipulations 8 for
evidentiary admission)
FAILURE TO MAINTAIN A REVIEWABLE RECORD
P.

No written recommendations to amend the Comprehensive

Plan, Land Use Map, adopted as Resolutions #96 and #103, Amended
Zoning Designation Map, adopted as Ordinance # 150 or Amended Zoning
Ordinance. adopted as Ordinance #153, were made by the Camas County
Planning and Zoning Commission. P&Z recommendations, and notice of
those

recommendations,

are

contemplated

throughout

LLUP A.

Specifically, under I.e. Sections 67-6507, 67-6509(a). 67-6509(b), 676509(d) and 67-6511(b).

How can such "recommendations" be made

except in writing, or by recitation at a lawfully noticed meeting? (See

Stipulation as to Facts and Admission of Documentary Evidence,
Stipulation 3. 5 & 6 for evidentiary admission)
Q.

The legislature, to be certain the purposes of LLUPA were

adhered to, adopted 67-6535, requiring local governing body approvals, or
denials. of land use ordinances affecting a change in zoning district
boundary. like that which has occurred here, to base the decision upon
standards in writing. In full the statute provides,

(a) The approval or denial of any application provided for in this
chapter shall be based upon standards and criteria which .'i'hall be set
forth in the comprehensive plan. zoning ordinance or other appropriate
ordinance or regulation of the city or county.
(b) The approval or denial of any application provided for in this
chapter shall be in writing and accompanied by a reasoned statement that
explains the criteria and standards considered relevant. states the relevant
contested facts relied upon. and explains the rationale jiJr the decision
based on the applicable provisions (?l the comprehensive plan. relevant
ordinance and statutOlY provisions. pertinent constitutional principles and
fClctual in/hrmatiol1 contained in the record
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(c) It is the intent of the legislature that decisions made pursuant to
this chapter should be fhunded upon sound reason and practical
application of recognized principles of law. In reviewing such decisions,
the courts (~fthe state are directed to consider the proceedings as a whole
and to evaluate the adequacy of procedures and resultant decisions in
light o.fpractical considerations with an emphasis onfimdamentalfairness
and the essentials o.f reasoned decision-making. Only those whose
challenge to a decision demonstrates actual harm or violation o.f
fimdamental rights, not the mere possibility thereof shall be entitled to a
remedy or reversal o.f a decision. Every final decision rendered
concerning a site-spec(fic land use request shall provide or be
accompanied by notice to the applicant regarding the applicant's right to
request a regulatory taking analysis pursuant to section 67-8003, Idaho
Code.
No such considered written decision, based upon the standards and
criteria provided for in the Comprehensive Plan, Zoning Ordinance, or
Statutes was issued by the Camas County Board of Commissioners. (See

Stipulation as to Facts and Admission of Documentary Evidence,
Stipulation 7 for evidentiary admission)

WHEREFORE, Plaintiff prays this honorable Court enter judgment against
Camas County and in favor of Plaintiff permanently enjoining Camas County from
processing land use applications under the Amended Comprehensive Plan and Land Use
Map, adopted as Resolution #96, Amended Comprehensive Plan and Land Use Map,
adopted as Resolution #103, Amended Zoning Designation Map, adopted as Ordinance
# 150 and or the Amended Zoning Ordinance, adopted as Ordinance # 153, or substantially
identical Plans or Ordinances unless and until a Plan has been adopted in complete
compliance with LLUP A, and thereafter a Zoning Ordinance has been adopted in
complete compliance with LLUPA, and further to award Plaintiff his costs and attorney
fees expended herein.
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CERTIFICATE OF SERVICE

I HEARBY CERTIFY that on the 19th day of August, 2008, a true and correct
copy of the foregoing PLAINTIFF"S TRIAL BRIEF was served by delivering same via
facsimile to Phillip J. Collaer, Attorney for Defendant Ed Smith, 250 South Fifth Street.
Ste. 700, P.O. Box 7426, Boise Idaho 83707-7426, facsimile number 208 344 5800, and
Stephanie J. Bonney and Carl Withroe, Attorneys for Camas County Defendants 950 W.
Bannock St., Ste 520, Boise, Idaho 83702,

facsim~mber

/
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208331 1202.

Paul J. Fitzer. ISB No. 5675
Stephanie J. Bonney. ISB No. 6037
Carl J. Withroe. ISB No. 7051
MOORE SMITH BUXTON & TURCKE. CHTD.
950 W. Bannock St.. Suite 520
Boise. ID 83702
Tel: 208/33111800
Fax: 208/33111202

H

Attorneysfor Defendants Camas County and the Individual Commissioners

IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR CAMAS COUNTY

GEORGE MARTIN and MARTIN CUSTOM
HOMES, LLC.
Plaintiffs,

)
)
)
)

Case No. CV-07-24

)

)

v.

SMITH and CAMAS COUNTY, IDAHO, by
and through the duly elected Board of
Commissioners in their official capacity.
KEN BACKSTROM, BILL DA VIS, and RON
CHAPMAN,
Defendants.

)
)
)

RESPONSE TO PLAINTIFF'S PETITION
FOR LEAVE TO AMEND COMPLAINT

)

)

)
)
)

COMES NOW. Camas County. Idaho (the County). by and through its duly elected board
of county commissioners. Ken Backstrom, Bill Davis. and Ron Chapman (the Individual
Commissioners), (collectively, County Defendants), by and through their attorneys of record,

ORIGINAL
RESPONSE TO PLAINTIFF'S MOTION FOR LEA VE TO Ar-.lEND PETITION--

P?)

Moore Smith Buxton & Turcke, Chartered, and hereby submits its Response to Plaintiffs
Motion for Leave to Amend Petition By adding Two Additional Causes of Action,

I.

Procedural History
On May 7, 2007 Plaintiff filed its initial Petition for Breach of Contract, Tortious

Interference with Contract, and for Declaratory Judgment. The parties engaged in discovery,
filed and argued pretrial motions, and ultimate conducted the trial on August 20, 2008 on Count
III which concerned the Petition for Declarative Judgment based upon the actions of the Camas
County Board of Commissioners in enacting the county comprehensive plan and zoning
ordinance, The parties are currently drafting their post-trial briefs summarizing the evidence
submitted and the legal arguments advancing their positions.
Plaintiff now seeks to amend its complaint to amend not only Count III, which includes
the addition of ten paragraphs of factual allegations, but completely new allegations under new
legal theories. Specifically, the Plaintiff seeks to include:
Count IV: Declarative Relief pertaining to the May 12,2008 Comprehensive Plan and Zoning
Ordinance Amendments comprising of eighteen additional paragraph of factual allegations;
Count V: Violation of Procedural and Substantive Due Process Rights comprising of eleven
paragraphs of entirely new factual allegations under entirely new legal theories pursuant to 42
U.S.c. Section 1983 pertaining to Plaintiffs alleged claims; the substance of which occurred
prior to the initiation of his first cause of actions;
Count VI: Equal Protection of Law raising additional new factual allegations under entirely new
legal theories pursuant to 42 U.S.c. Section 1983.
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II.

Amended and Supplemental Pleadings: I.R.C.P.15(a)
The PlaintitT may amend its pleading only \\-ith leave of the court. While leave may be

freely given, I.R.C.P. 15(a) may be utilized only when 'justice so requires". I.R.C.P 15(a);

Baxter v. Craney, 135 Idaho 166, 16 P.3d 263 (2000). Ifan amended pleading is untimely, or if
the opposing party would be prejudiced by the delay in adding the new claim, or if the evidence
necessary to address a new claim is entirely different from the original cause of action opening
up new avenues of discovery and delay, it is not an abuse of discretion for the trial court to deny
the motion to file an amended complaint. Black Canyon Racquetball Club, Inc. v. Idaho First

National Bank, 119 Idaho 171, 804 P.2d 900 (1991); Hinkle v. Winey, 126 Idaho 993, 895 P.2d
594(Ct. App. 1995). The Plaintiff seeks to introduce wholly new factual allegations under
entirely new theories of law. Such causes of action should, as the Court even directed Plaintiff
on the record, be raised in a separate and subsequent cause of action.

A.

Count III and IV - Declarative Relief of County's Legislative Enactments
This Court has received evidence, conducted a full trial, and is now awaiting post-trial

briefs as it pertains to Declarative Relief sought by Plaintiffs. In Sinclair Mktg., Inc. v. SIepert,
107 Idaho 1000,695 P.2d 385 (1985) the court abused its discretion in denying the motion to
amend the complaint where the major claim of liability had not yet been adjudicated so that the
substance of the original complaint was still pending. This is not the case here. In contrast, for
the past two years. the parties in this proceeding have completed discovery. submitted and
argued pretrial motions. and completed the full trial. lJ pon submission of posHrial briefing. the
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only remaining issue before completion of this cause of action is a certification of final judgment
pursuant to LR.C.P. 54(b) Judgment upon Multiple Claims.
Plaintiff now seeks to add ten paragraphs full of factual allegations to Count III.
Additionally, Plaintiff seeks to litigate subsequent legislation of the County in Count IV. As the
Court has stated numerous times in this action, it is pertinent to come to a final resolution in
order to protect the property rights of the citizens of Camas County and provide guidance for the
effective administration of the county land use process. Whether the County was acting in a
legislative or quasi-judicial capacity, whether the Plaintiff has standing to challenge said
legislative enactments, and whether a conflict of interest exists by virtue of property ownership
in county-wide legislation are far from black letter law land use questions. The timely resolution
of these issues is pertinent to the effective administration of county governments state-wide. The
citizens of Camas County must receive the Court's guidance in order to move forward
appropriately. If Plaintiff believes he has grounds to enjoin additional legislative actions or to
seek personal relieve under 42 U.S.C. Section 1983 for alleged personal treatment, such actions
must stand upon their own merits in a separate cause of action as justice so requires. Justice so
requires the prevention of further delay due to Plaintiff s personal actions against members of the
county collectively or individually.
Plaintitrs petition is wholly untimely which will cause unforeseen delays in completing
this cause of action prejudicing not only the Defense but for the inalienable property rights of the
citizens of Camas County. The course oflitigating the proposed amendments will open up new
avenues of discovery; and require the introduction of new evidence including discovery,
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testimony, audio recordings, transcribable records. and legislation. Prior to litigating the ultimate
issues, Plaintiff shall cause further delay in seeking preliminary injunctive relief and other
personal actions. Prejudicing the defense, Plaintiff raises these proposed amendments on the eve
of trial after being specifically instructed by the Court that said amendment was required to be
waged as a new cause of action. The trial has been completed; the evidence is in the record.
Additional amendment at this juncture creates additional economic waste, prejudice, and delay.

B.

Counts V and VI: 42 U.S.c. 1983 Claims
Counts V and VI are wholly new causes of action based upon factual allegations that

allegedly occurred prior to the first cause of action. The Plaintiff, by seeking to introduce
Section 1983 claims at this juncture, raises entirely new legal theories, factual allegations, and
necessitates beginning the entire discovery, pretrial motion, and trial process anew. "Because the
evidence that would have been offered on the proposed new claims ... would have been entirely
different from that necessary for the original cause of action ... and would have .. , opened up
new avenues of discovery and almost certainly required a delay. the lower court's denial of the
motion to amend was not an abuse of discretion." Hinkle v. Winey, 126 Idaho 993, 895 P.2d
594(Ct. App. 1995). The Plaintiffs cause of action stems from his position as a property owner
and his submission of a rezone application to the County; factual allegations which allegedly
took place prior to the Plaintiff's first cause of action. Plaintiff could have asserted such actions
at that time. Aside from potential affimlative defenses. to raise such petition to amend tor
Plaintitf's alleged personal treatment by the County months after this Court's Pre-Trial Orders:
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after all deadlines had passed: and after completion of the trial against the County, is untimely
prejudicing the defense and the citizens of Camas County. See /v!aroun v. Wyreless S:vs .. 114
P.3d 974 (2005): Black Canyon Racquetball Club. Inc. v. Idaho First National Bank. 119 Idaho
171. 804 P.2d 900 (1991).

III.

Conclusion
Accordingly, the County Defendants respectfully request that the Court deny Plaintiffs

Motion for Leave to Amend Petition at this late juncture and, as the Court has already stated,
direct Plaintiff to file an additional cause of action should the merits warrant such an action and
bring this cause of action to its completion.
Dated this 2ih day of August 2008.

Pg\.(liFITzER
,Moore Smith Buxton & Turcke, Chtd.
1950 West Bannock, Ste. 520
Boise. 10 83702
On behalf of Defendants Camas County
and Camas County Board of Commissioners
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CERTIFICA TE OF SERVICE
I hereby certify that a true and correct copy of the foregoing Response to Plaintiff s
Motion for Leave to Amend Petition was this 2ih day of August, 2008 served upon the
following individuals and in the corresponding manner:
Christopher P. Simms
P.O. Box 3123
Ketchum, 1D 83340

Via facsimile, 208-622-7129
Phillip J. Collaer
ANDERSON JULIAN & HULL. LLP
P.O. Box 7426
Boise, 1D 83707

Via United States mail
Hon. Robert Elgee
Blaine County Courthouse (resident chambers)
202 S. Second Ave. S, Suite 110
Hailey, ID 83333

Via facsimile. 208-788-5512
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